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{Added Puh. L, 94-455, title XXI, §2101(a), Oct. 4,
1976, 90 Stat. 1897; amended Pub. L. 95600, title
IIT, §301(b)X7), title IV, §403(cx2), title VII,
§701(n)(1), Nov. 6, 1978, 92 Stat. 2821, 2868, 2907;
Pub. L. 96605, title I, §105(a), Bec. 28, 1980, 94
Stat. 3523; Pub. L. 105-34, title IX, §966(a)}-(d),
Aug. b, 1997, 111 Stat. 894, 895.)

AMENDMENTS

1997--Bubsec. (b). Pob, L. 106-34, §966(d), which di-
rected amendment of subsec. (b) by inserting before the
period ‘(32 percent of such income in the case of a
timeshare association)”, was executed by making the
insertion before the period at end to reflect the prob-
able intent of Congress.

Subsec. (¢)(1). Pub. L. 105-34, §966(a)(1}A), substituted
, a residential real estate management association, or
a timeshare association™ for “or a residential real esg-
tate management association™ in introductory provi-
sions.

Subsec. (e)(1)(B)(iii).
added cl. (iii).

Subsec. (c)(1)C). Pub. L. 105-34, §966(aX1)(C), inserted
before comma at end “‘and, in the case of a timeshare
association, for activities provided to or on behalf of
members of the association™.

Subsec. (c)(4). Pub. L. 105-34, §966(a)2), added par, (4).
Former par. (4) redesignated (5).

Subsec. (c)(5). Pub. L. 105-34, §966(c), inserted con-
cluding provisions ““In the case of a timeshare associa-
tion, such term includes property in which the fime-
share asscociation, or members of the association, have
rights arising out of recorded sasements, covenants, or
other recorded instruments to use property related to
the timeshare project.”

Pub. L. 105-34, §966(a)(2), redesignated par. (4) as (8).

Subsec. (4)(3)(C). Pub. L. 105-34, §966(h), added subpar.
Q).
1980-—Subsec. (b). Pub. L. 96-605 substituted provision
that all income of a homeowners association be taxed
at a rate of 30 per cent for provision that all income of
a homeowners association be taxed a sum computed by
multiplying the homeowners association taxable in-
come by the highest rate of tax specified in section
11(b) of this title and struck out provision providing for
alternative tax in case of capital gains.

1978—Subsec. (b)(1). Pub. L. 95600, §301(h)7), sub-
stituted ““Such tax ghall be cornputed by multiplying
the homeowners association taxzable income by the
highest rate of fax specified in section 11(b)" for “Such
tax shall consist of a normal tax and a surtax computed
as provided in section 11 as though the homeowners as-
sociation were a corporation and as though the home-
owners association taxable income were the taxable in-
come referred Lo in section 11°° and struck out provi-
sion that for purposes of this subsection, the surtax ex-
emption provided by section 11{d) not be allowed.

Subsec. (b)(2)(B). Pub. L. 95-600, §403(c)(2), substitnted
provigsion related to amount being determined accord-
ing to section 1201¢a) for provision requiring an amount
of 30 percent.

Subsec. (¢)(2). Pub. L. 95-600, §701{nX1), suhstituted
“by individuals for residences’” for *‘as residences™.

Py

Pub. L. 1534, §966(a)(1)(B),

HEFFECTIVE DATE OF 1997 AMENDMENT

Section 966(e) of Pub. L. 105-34 provided that: ‘“The
amendments made by this section [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1896.

EFFECTIVE DATE OF 1880 AMENDMENT

Section 105(b) of Pub. L. 96605 provided that: “The
amendment made by subsection {a) [amending this sec-
tion)] shall apply to taxable years beginning after De-
cember 31, 1980.”

EFFECTIVE DATE OF 1978 AMENDMENT

Amendrment by section.30L(h)(7) of Pub. L. 95-600 ap-
plicabhle tc taxable years beginning after Dec. 31, 1978,
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see section 301(c) of Pub. L. 95-600, set out as a note
under section 11 of this title.

Section 403(d)3} of Pub. L. 95-600 provided that: ‘‘The
amendments made by paragraphs (2), (3), and (4) of sub-
section (¢) {amending this section and sections 857 and
904 of this title] shall take effect on the date of the en-
actment of this Act [Nov. 6, 1978].”

Section 701{n)(2) of Pub. L. 95600 provided that: ‘“The
amendment made by paragraph (1) [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1973.”°

EFFECTIVE DATE

Sectiomn 2101(e) of Pub. L. 94455 provided that: “Ex-
cept as provided in subsection (fX2) [set out as a note
under section 216 of this title], the amendments made
by this section [enacting this section and amending
sections 216 and 6012 of this title] shall apply to taxable
years beginning after Decernber 31, 1973.”

PART VIII—HIGHER EDUCATION SAVINGS

ENTITIES
Seq,
529. Qualified tuition programs.
530. Coverdell education savings accounts.

AMENDMENTS

2004—Pub. L. 108-311, title IV, §408(b)(2), Oct. 4, 2004,
118 Btat. 1192, amended directory language of Pub. L.
107-22, §1(a)(6). See 2001 Amendment note below.

2001—Pnb. L. 107-22, §1(a)6), July 26, 2001, 115 Btat.
196, as amsndad by Pub. L. 108-311, title IV, §408(bX2),
Oct. 4, 2004, 118 Stat. 1192, substituted “Coverdell edu-
cation savings accounts™ for “'HBducation individual re-
tirement accounts’ in item 530. _

Pub. L. 107-16, title IV, §402(a)(4)(E), June 7, 2001, 115
Stat, 61, struck out "“Btate’” before “‘{uition’ in item
520.

1997—Pub. L. 105-34, title TI, §§211(e}(1XA), 213(e){3),
Aug, 5, 1997, 111 Stat. 812, 817, substituted "HIGHER
EDUCATION SAVINGS ENTITIES™” for “QUALIFTED
STATE TUITION PROGRAMS" in heading and added
item 530,

§ 529. Qualified tuition programs
(a) General rule

A gualified tuition program shall be exempt
from taxzation under this subtitle. Notwithstand-
ing the preceding sentence, such program shall
be subject to the taxes imposed by section 511
(relating to imposition of tax on unrelated busi-
ness income of charitable organizations).

(b) Qualified tuition program

TFor purposes of this section—

(1) In general :

The term ‘“‘qualified tuition program” means
a program established and maintained by a
State or agency or instrumentality thereof or
by 1 or more eligible educational institu-
tions—

(A) under which a person—

(i) may purchase tuition credits or cer-
tificates on hbehalf of a designated bene-
ficiary which entitle the beneficiary to the
waiver or payment of qualified higher edu-
cation expenses of the beneficiary, or

(i1) in the case of a program establighed
and maintained by a State or agency or in-
strumentality thereof, may make con-
tributions to an account which is estab-
lished for the purpose of meeting the
qualified higher education expenses of the
designated beneficiary of the account, and
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(B) which meets the other regquirements of
this subsection.

Except to the extent provided in regulations, a
program established and maintained by 1 or
more eligible educational institutions shall
not be treated as a qualified tuition program
unless such program provides that amounts
are held in a gualified trust and such program
has received a ruling or determination that
such program meets the applicable require-
ments for a gqualified tuition program. For
purposes of the preceding sentence, the term
“gualified trust’’ means a trust which is cre-
ated or organized in the United States for the
exclugive benefit of designated beneficiaries
and with respect to which the requirements of
paragraphs (2) and (b) of section 408(a) are met.

(2) Cash contributions

A program shall not be treated as a qualified
tuition program unless it provides that pur-
chases or confributions may only be made in
cash.

(3) Separate accounting

A program shall not be treated as a gqualified
tuition program unless it provides separate ac-
counting for each designated beneficiary.

(4) No investment direction

A program shall not be treated as a qualified
tuition program unless it provides that any
contributor to, or designated bheneficiary
under, such program rmay not directly or indi-
rectly direct the investment of any contribu-
tions to the program (or any earnings there-
on}.

(5) No pledging of interest as security

A program shall not be treated as a gualified
tuition program if it allows any interest in the
program or any portion thereof to be used as
security for a lean.

(6) Prohibition on excess contributions

A program shall not be treated as a gualified
tuition program unless it provides adequate
safegnards to prevent contributions on behalf
of a designated beneficiary in excess of those
necessary to provide for the qualified higher
education expenses of the heneficiary.

(¢} Tax treatment of designated beneficiaries and
contributors - : .
(1) In general

Except as otherwise provided in this sub-
section, no amount shall be includible in gross
income of—

(A) a designated beneficiary under a quali-
fied tuition program, or

(B) a contributor te such program on be-
half of a designated heneficiary,

with respect to any distribution or earmnings
under such program.

(2) Gift tax treatment of contributions
For purposes of chapters 12 and 13—
(A) Im general
Any contribution to a gualified tuition

program on behalf of any designated bene-.

ficiary—
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(1) shall be treated as a completed gift to
such beneficiary which is not a future in-
terest in property, and

(ii) shall not be treated as a qualified
transfer under section 2503(e).

(B) Treatment of excess contributions

If the aggregate amount of contributions
described in subparagraph (A) during the
calendar year by a donor exceeds the limita-
tion for such year under section 2503(b), such
aggregate amount shall, at the election of
the donor, be taken inte account for pur-
poses of such section ratably over the S-year
period beginning with such calendar year,

(3) Distributions
(A) In. general

Any distribution nnder a gualified tuition
program shall be includible in the gross in-
come of the distributee in the manner as
provided under section 72 to the extent not
excluded from gross income under any other
provision of this chapter.

(B) Diistributions for qualified higher edu-
cation expenses

T'or purposes of this paragraph—
(i) Im-kind distributions

No amount shall be includible in gross
income under subparagraph (A) by reason
of a distribution which consists of provid-
ing a benefit to the distributee which, if
paid for by the distributee, would con-
stitute payment of a gqualified higher edu-
cation expense.

(ii) Cash distributions

In the case of distributions not described
in clanse (i), if—

(I) such distributions do not exceed the
gualified higher education expenses (re-
duced by expenses described in clause
(i), no amount shall be incluedible in
gross income, and

(II) in any other case, the amount
otherwise includible in gross income
shall be reduced by an amount which
bearg the same ratio to such amount as
such expenses bear to such distributions.

(iii) Exception for institutional programs

In the case of any taxable year beginning
before January 1, 2004, clauses (i) and (ii)’
shall not apply with respect to any dis-
tribution during such taxable year under a
qualified tuition program established and
maintained by 1 or more eligible edu-
caticnal institutions.

(iv) Treatment as distributions

Any benefit furnished to a designated
beneficiary under a gualified tuition pro-
gram shall be treated as a distribution to
the beneficiary for purposes of this para-
graph.

(¥} Coordination with Hope and Lifetime
Learning credits

The total amount of gualified higher
education expenses with respect to an indi-
vidual for the taxzable year shall be re-
duced—
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(I) ag provided in section 25A(g)(2), and

(IT) by the amount of such expenses
which were taken into account in deter-
mining the credit allowed to the tax-
payer or any other person under section
25A.

(vi) Coordination with Coverdell education
savings accounts

If, with respect to an individual for any
taxable year—

(I) the aggregate distributions te
which clauses (1) and (ii) and section
530(d)(2)(A) apply, exceed

(II) the total amount of qualified high-
er education expenses otherwise taken
into account under clauses (i) and (ii)
(after the application of clause (v)) for
such year,

the taxpayer shall allocate such expenses
among such distributions for purposes of
determining the amount of the exclusion
under clauses (i) and (ii) and section
B30{AN2YA).

(C) Change in beneficiaries or programs
(i) Rollovers

Subparagraph (A) shall not apply to that
portion of any distribution which, within
60 days of such distribution, is trans-
ferred—

(I) to another gualified tuition pro-
gram for the benefit of the designated
beneficiary, or

(I} to the credit of another designated
beneficiary under a qualified tuition pro-
grant who 18 a member of the farnily of
the designated beneficiary with respect
to which the distribution was made.

(it) Change in designated beneficiaries

Any change in the designated bene-
ficiary of an interest in a qualified tuition
program shall not be treated as a distribu-
tion for purposes of subparagraph (A) if the
new beneficiary is a member of the family
of the old beneficiary.

(iii) Limitation on certain rollovers

Clause (i)}I) shall not apply to any trans-
fer if such transfer occurs within 12

.months from the date of a previous trans-

fer to any gualified tuition program for
the benefit of the designated beneficiary.

(D) Operating rules

For purposes of applying section 72—

(i) to the extent provided by the Sec-
retary, all qualified tuition programs of
which an individual is a designated bene-
ficiary shall be treated as one program,

(i) except to the extent provided by the
Secretary, all distributions during a tax-
able year shall be treated as one distribu-
tion, and

(iii) except to the extent provided by the
Secretary, the value of the contract, in-
come on the contract, and investment in
the contract shall be compuied as of the
close of the calendar year in which the
taxable year begins.
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(4) Estate tax treatment
(A) Im general

No amount shall be includible in the gross
estate of any individual for purposes of chap-
ter 11 by reascon of an interest in a gualified
tuition program.

(B) Amounts includible in estate of des-
ignated beneficiary in certain cases

Subparagraph (A) shall not apply to
amounts distributed on account of the death
of a beneficiary.

(C) Amounts includible in estate of donor
making excess contributions

In the case of a donor who makes the elec-
tion described in paragraph (2)(B) and who
dies heiore the close of the 5-year period re-
ferred to in such paragraph, notwithstanding
subparagraph {A), the gross estate of the
donor shall include the portion of such con-
tributions properly allocable to periods after
the date of death of the donor.

(5) Other gift tax rules
For purposes of chapters 12 and 13—
(A) Treatment of distributions

Except as provided in subparagraph (B), in
no event shall a distribution from a qualified
tuition program be treated as a taxable gift.
(B) Treatment of designation of new bene-

ficiary

The taxes imposed by chapters 12 and 13
shall apply to a tramsfer by reason of a
change in the designated beneficiary under
the program (or a rollover to the account of
a new beneficiary) unless the new bene-
ficiary is—

(1) assigned to the same generation as (or

a higher generation than) the old bene-

ficiary (determined in accordance with

section 2651}, and
(ii) a member of the family of the old
beneficiary.
(6) Additional tax

The tax imposed by section 530(dM4) shall
apply to any payment or distribution from a
qualified tuition program in the same manner
as such tax applies to a payment or distribu-
tion from an?! Coverdell education savings ac-
count. This paragraph shall not apply to any
_payment or_distribution in any taxable year
beginning before January 1, 2004, which is in-
cludible in gross income but used for qualified
higher education expenses of the desigmated
beneficiary.
(d) Reports

Each officer or employee having control of the
gualified tuition program or their designee shall
make such reports regarding such program to
the Secretary and to designated heneficiaries
with respect to contributions, distributions, and
such other matters as the Secretary may re-
quire. The reports required by this subsection
shall be filed at such time and in suoch manner
and furnished %o such individuals at such time
and in such manner as may be reguired by the
Secretary.

180 in original. Prabably should be *“a™.
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(e) Other definitions and special rules
For parposes of this section—
(1) Designated beneficiary

The term ‘‘designated beneficiary’” means—

(A) the individual designated at the com-
mencement of participation in the qualified
tuition program as the heneficiary of
arnounts paid (or to be paid) to the program,

(B) in the case of a change in beneficiaries
described in subsection (e)(3)(C), the individ-
nal who is the new beneficiary, and

(C) in the case of an interest in a gualified
tuition program purchased by a State or
local government (or agency or instrumen-
tality thereof) or an organization described
in section 501(c)(3) and exempt from taxation
under section 501(a) as part of a scholarship
program operated by such government or or-
ganization, the individual receiving such in-
terest as a scholarship.

{2) Member of family

The term “memher of the family’” means,
with respect to any designated beneficiary—

(A) the spouse of such beneficiary;

(B) an individual who bears a relationship
to such beneficiary which is described in
subparagraphs (A) through (G) of section
152(d)2);

(C) the spouse of any individual described
in subparagraph (B); and

(D) any first cousin of such beneficiary.

(3) Qualified higher education expenses
(A) In general

The term ‘‘qualified higher education ex-
penges’” means—

(i) tuition, fees, books, supplies, and
equipment required for the enrollment or
attendance of a designated heneficiary at
an eligible educational institution;

(ii) expenses for special needs services in
the case of a speclal needs beneficlary
which are incurred in connection with
such enrollment or attendance?2

(iti) expenses paid or incurred in 2009 or
2010 for the purchase of any computer
technology or equipment {(as defined in
section 170(e)(6)(F)(i}} or Internet access
and related services, i such technology,
equipment, or services are to be used by
-the -beneficiary and-the beneficiary’s fam-
ily during any of the years the heneficiary
is enrolled at an eligible educational insti-
tution.

Clause (iil) shall not include expenses for
computer software designed for sports,
games, or hobbies unless the software is pre-
dominantly educaftional in nature.

(B) Room and board included for students
who are at least half-time

(i) In general

In the cage of an individual who is an eli-
gible student (as defined in section
25A(bX3) for any academic period, such
term shall also include reasonable costs
for such pericd {(as determined under the

230 in original. Probably should be followed by *; and’-
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gualified tuition program) incurred by the
designated beneficiary for room and hoard
while attending such institation. For pur-
poses of subsection (bX6), a designated
beneficiary shall be treated as meeting the
requirements of this clanse.
(ii} Limitation

The amount treated as qualified higher
education expenses by Teason of clause (i)
shall not exceed—

(I) the allowance {(applicable to the
student) for room and hoard included in
the cost of attendance (as defined in sec-
tion 472 of the Higher Education Act of
1965 (20 U.S.C. 10871), as in effect on the
date of the enactment of the Economic
Growth and Tax Relief Reconciliation
Act of 2001) as determined by the eligible
educational institution for such period,
or

(I if greater, the actual invoice
amount the student residing in housing
owned or operated by the eligible edu-
cational institution is charged by such
ingtitution for room and board costs for
such period.

(4) Application of section 514

An interest in a qualified tuition program
shall not be treated as debt for purposes of
section 514.

(5) Eligible educational institution

The term ‘‘eligible educational institution®
means an institution—

(A) which is described in section 481 of the
Higher Education Act of 1965 (20 U.5.C. 1088),
as in effect on the date of the enactment of
this paragraph, and

(B) which is eligible to participate in a
program under title IV of such Act.

(f) Regulations

Notwithstanding any other provision of this
section, the Secretary shall prescribe such regu-
lations as may be necessary or appropriate to
carry out the purposes of this section and to pre-
vent abuse of such purposes, including regula-
tions under chapters 11, 12, and 13 of this title.

(Added Pub. L. 104-188, title I, §1806(a), Aug. 20,
1996, 110 Stat. 1895; amended Pub. L. 105-34, title
I, §2ll(a), (b), (d), (e)@)A), title XVI,
§1601(h){1)(A), (B), Aug. b, 1997, 111 Btat. 810, 812,
1092; Pub. L. 105-208, title VI, §6004(c)2), (2),
July 22, 1998, 112 Stat. 793, Pub. L. 106-554,
§1(a)7) [title IIL, §319¢(5)], Dec. 21, 2000, 114 Stat.
2763, 2763A-646; Pub. L. 107-16, title IV,
§402a)(1)~(3), (4)(A), (C), (D, (M), (&(g), Jane
7, 2001, 115 Stat. 60-63; Pub. L. 107-22, §1(b)}3)XC),
July 26, 2001, 115 Stat. 197; Pub. L. 107-147, title
IV, §417(11), Mar. 9, 2002, 116 Stat. 56; Pub. L.
108-311, title II, §207(21), title IV, §406(a), Oct. 4,
2004, 118 Stat, 1178, 1189; Pub. 1. 109-135, title IV,
§412(ee)(3), Dec. 21, 2005, 119 Stat. 2639; Pub. L.
109-280, title XIII, §1304(b), Aug. 17, 2006, 120
Stat. 1110; Pub, L. 111-5, div. B, title I, §1005(a),
Feh. 17, 2000, 123 Stat. 316.)

REFERENCES IN TEXT

The date of the enactment of the Economic Growth
and Tax Relief Reconciliation Act of 2001, referred to in
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subsec. (e)(3HB)ii)(1), is the date of enactment of Pub.
L. 107-16, which was approved June 7, 2001.

The date of the enactment of this paragraph, referred
to in subsec. (eX¥5)(A), probably means the date of en-
actment of Pub. L. 105-34, which enacted subsec. (e)(5)
and which was approved Aug. 5, 1997,

The Higher Education Act of 1965, referred to in suhb-
sec. (e)(b), 1s Pub. L. 89-329, Nov. 8, 1965, 79 Stat. 1219,
as amended. Title IV of the Act is classified generally
to subchapter IV {§1070 &t seq.) of chapter 28 of Title 20,
BEducation, and part C (§2751 et seq.) of subchapter I of
chapter 34 of Title 42, The Public Health and Welfare.
For complete classification of this Act to the Code, see
Short Title note set out under section 1001 of Title 20
and Tables.

AMENDMENTS

2000—Subsee. (e)3}A). Pub. L. 111-b added cl. (iii) and
coneluding provisions.

2006—Subsec. (f). Pub. L. 109-280, which directed the
addition of subsec. (f) to section 529, without specifying
the act to be amended, was executed by making the ad-
dition to this section, which is section 529 of the Inter-
nal Revenue Code of 1986, to reflect the probakle intent
of Congress.

200F—Subsec. (c)(&). TPub. 1. 109135 substituted
“Coverdell education savings account’ for “‘education
individual retirement account”,

204—Subsec. {¢)(d)(B). Pub. L. 108-311, §406(a), reen-
acted headineg without change and amended text gener-
ally. Prior to amendment, text read as follows: “The
taxes imposed by chapters 12 aud 13 shall apply to a
transier by reason of a cliange in the designated bene-
ficiary under the program (or a rollover to the account
of a new beneficiary) onty if the new beneficiary is a
generation below the generation of the old beneficiary
(determined in accordance with section 2661).”

Subsec. {)(2XB). Pub. L. 108-311, §207(21), substituted
“subparagraphs (A) through (G} of section 152(d)(2)” for
“paragraphs (1) through (8) of section 152(a)".

2002—Subsec. (e)(@)(B)XIi). Pub. L. 107-147 substltuted
“subsection (b){6)"’ for “‘subsection (B)7}".

2001—Pub. L. 107-16, §402(a)(4)(D), struck out “Stat.e”
hefore “tuition” in section catchline.

Subsec. (a). Pub. L. 107-16, §202(a)(4)A), substituted
‘rgqualified tuition” for “‘qualified State tuition'.

Subsec. (b). Pnb. L. 107-16, §402(a)(4XC), substituted
“Qualified tuition” for “Qualified State tuition” im
heading

Subsec (b)(1). Pub, L. 10716, §402(a)(1), (4)(A), in in-
troductory provisions, bubsmtuted “gualified tuition™

for “qualified State tuition” and inserted “or by 1 cr .

more eligible educational institutions” after ‘‘thereof™,
and added concluding provisions.

Subsec, (h)(1)(A)(ii). Pub. L. 107-16, §402(a)(2), inserted
“in the case of a program established and maintained
by a State or agency or instrumentality thereof,” be-
fore “‘may make”,

Subsec. (b)(2).

Pub. L. 10716, §402(a)(4)(A), sub-

stituted “‘qualified tuition™ for “qua.llfled Sta.t.e tul— )

tion”

Subseo, (bX3) to (7). Pub. L. 16716, §402(a)(3)(A},
(4)(A), redesignated pars. (4) to (7) as (3) to (6). respec-
tively, substituted “‘gualified tuition” for “‘qualified
State tuition’” wherever appearing, and struck out
heading and text of former par. (3) Text read as fol-
lows: “A program shall not be freated as a qualified
State tuition program unless it imposes a more than de
minimis penalty on any refund of earnings from the ac-
count which are not—

“A) used for qualified higher educaiion expenses ol
the designated beneficiary,

*(B) made on account of the death or disability of
the designated beneficiary, or

“(C) made on account of a scholarship (or allowance
or payment described in section 135(A)(1XB} or (C)) re-
ceived by the designated beneficiary to the extent the
amount of the refund does not exceed the amount of
the scholarship, allowance, or payment.”

Suhsec. (e)(IMA), (3)(A). Pub. L. 10716, §402(a)(4XA),
substituted “'gqualified tuition’ for “qualified State tui-
tion™.
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Subsec. (¢)(3)B). Pub. L. 107-16, §402(b)}1), amended
heading and text of subpar. (B) generally. Prior to
amendiment, text read as follows: ‘“‘Any henefit fur-
nished to a designated beneficiary under a gualified
tuition program shall be treated as a distribution to
the beneficiary.”

Pub. L. 107-16, §402(a)(1(A), substituted *‘qualified
tuition” for “‘qualified State tuition”.

Subsec. (CY3)B)(vi). Punb, L. 10722 substituted
“Coverdell education savings' for ‘‘education individ-
ual retirement” in heading.

Subsec. (¢)(3)(C). Pub. L. 107-16, §402(cX3), inserted
“or programs’’ after ‘‘beneficiaries’ in heading.

Subsec. (c)(3)(CHi). Pub. L. 107-16, §402(c)(1), sub-
stituted *‘transferred—"" for “transferred”, added subcl.
(I, and designated existing provisions “‘to the credit™
as subcl. (IT).

Pub, L. 107-16, §402(a)(4XA), substituted ‘'qualified
tuition" for ‘“‘gualified State tuition™.

Subsec, (e)3)(C)(ii). Pub. L. 107-16, §402(a)(4)(A), sub-
stituted “‘gualified tuition™ for “‘gualified State fui-
tion”,

Suhsee. (eHINCHilD). Pub. L. 107-16, §402(c)(2), added
cl. (i),

Subsec. (¢)3)(DXi)., Pub. L. 107-16, §402(a)(4)(A), sub-
stituted ‘“qualified tuition” for “qualified State tui-
tion™.

Subsec, (¢)(3)(D)({1). Pub. L. 107-16, §402(g)(1), inserted
“gxcept to the extent provided by the Secretary,” be-
fore “‘all distributions’’.

Syhsec. (c)(@)D)iti). Pub. L. 10716, §402(gX2), in-
serted ‘‘except to the extent provided by the See-
retary,” before “the value™.

Subsec. (¢)(6). Pub. L. 107-16, §402(2)(3)(B), added par.
{6).

Subsecs. (d), (2)(1)(A), (C). Pub. L. 107-16, §402(a)(4)(A),
substituted “qualified tuition’ for “‘qualified State tui-
tion™.

Subsec, (e)(2)(D). Puh. L. 107-16, §402(d), added suhpar,
(D3.
Subsec. (e)3)(A). Pub. L. 10716, §402(f), reenacted
heading without charge and amended text of subpar.
(A) generally. Prior to amendment, text read as fol-
lows: “The term ‘gqualified higher education expenses’
means tuition, fees, books, supplies, and equipment re-
quired for the enrollment or attendance of a designated
beneficiary at an eligible educational institution.”

Subsec. (e)(3}B)(i). Pub. L. 107-16, §402(a)(4)(A), sub-
stituted ‘‘gualified tuition™ for “qualified State tui-
tion”,

Subsec. (e)(3)(B)ii). Pub. L. 107-16, §402(e), reenacted
heading without change and amended text of cl. (ii}
generaliy. Prior to amendment, text read as follows:
“The amount treated as qualified higher education ex-
penses by reason of the preceding sentence shall not ex-
ceed the minimam amount (applicable to the student)
included for room and board for such peried in the cost
of attendance (as defined in section 472 of the Higher
Education Act of 1965, 20 U.S.C. 1087, as in effect on
the date of the enactment of this paragraph) for the eli-
gible educational institution for such period.”

Subsec. (e)(4). Pub. L. 107-16, §202(a)(4)(A), substituted
“gualified tuition” for ‘‘qualified State tuition”.

2000—Subsec. (e)@(B). Pub. L. 106-554 struck out
‘“under gnaranteed plans' after “students™ in heading.

1998—Subsec. {(c)(3)(A). Pub. L. 105-206, §6004(c)(2),
substituted “section 72" for “section 72(b)”.

Subsec. (e)(2). Pub. L. 105-206, §6004(c)(3), reenacted
heading without change and amended text of par. (2)
generally. Prior to amendment, text read as follows:
““The term ‘member of the family’ means—

“(A) an individual who hears a relationship to an-
other individual which is a relationship described in
paragraphs (1) through (8) of section 152(a}), and

‘(B) the spouse of any individual degcribed in sub-
paragraph (A).”’
1997—Suhbsec. (h)(5). Pub. L. 105-34, §211(b}(4), inserted

“directly or indirectly’’ after ‘“‘may nct’.

Subzec. (c)(2). Pub. L. 105-34, §211(b}3}(Axi), amended

heading and text of par. (2) generally. Prior to amend-
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ment, text read as follows: “In no event shall a con-
tribution to a qualified State tuition program on behalf
of a designated beneficiary be treated as a taxable gift
for purposes of chapter 12."

Subsec. (e)(@3)(A). Pub. L. 105-34, §211(d}, substituted
“section T2(b)” for ‘‘section 72.

SBubsec. (¢)(4). Pub. L. 105-34, §211(b)(3%B), amended
heading and text of par. (1) generally. Prior to amend-
ment, text read as follows: “The value of any interest
in any gqualified State tnition program which iz attrib-
ufable to contributions made by an individual to such
program on behalf of any designated beneficiary shall
be includible in the gross estate of the contributor for
purposes of chapter 11.”

Subsec. (€)6). Pub. L. 105-34, §211(b)(3)(A)(ii), amend-
el heading and text of par. (5) gemerally. Prior to
amendrment, text read as follows: “*For purposes of sec-
tien 2503(e), the waiver (or payment to an educational
institution) of qualified higher education expenses of a
designated beneficiary under a gualified State tuition
program shall be treated as a qualified transfer.”

Subsec. (d). Pub. L. 105-34, §211(e){2)(A), amended sub-
see, {d) generally. Prior to amendment, subsec. (d) read
as follows:

“(d) REPORTING REQUIREMENTS.—

“(1) IN GENERAL.—If there is a distribution to any
individual with respect to an interest in a gualified
State tuition program during any calendar year, each
officer or employee having control of the qualified
State tuition program or their designee shall make
such reports as the Secretary may require regarding
such distribution to the Secretary and to the des-
ignated beneficiary or the individual to whom the
distribution was made. Any such report shall include
such information as the Secretary may prescribe.

¢{2) Timing of reports.—Any report required by this
subsection—

“(A) shall be filed at such time and in such mat-
ter as the SBecretary prescribes, and

“(B) shall be furnished to individuals not later

than January 31 of the calendar year following the
calendar year to which such report relates.”

Subsec. (eXLX(®). Pub. L. 105-34, §1601(h){1)(A), sub-
stituted ‘‘subsection (c)@XC)” for ‘'‘subsection
(CH2NC)".

Subsec. (e)AXC). Pub. L. 105-34, §1601(h)(1xB}, in-
serted ‘‘(or agency or instrumentality thereof)” after
“logal government’’.

Subsec., (e)2). Pub. L. 10534, §211(h)(1), amended
heading and text of par. (2) gensrally. Prior tc amend-
ment, text read as follows: ‘““The term ‘member of the
family’ has the same meaning given such term as sec-
tion 2032A(e)(2).”’

Subsec. (e)(3). Pub. L, 105-34, §211(a), amended head-
ing and text of par. (3) generally. Prior to amendment,
text read as follows: ‘““The term ‘gualified higher edu-
cation expenses' means tuition, fees, books, supplies,
and equipment required for the enrollment or attend-

ance of a designated beneficiary at an eligible edu-
cational institution (as defined in section 135{(c)(3)).”"
Subsec. (e)(5). Pub. L. 105-34, §211(k)(2), added par. (5).

ErrECTIVE DATE OF 2009 AMENDMENT

Pub. L. 111-5, div. B, title I, §1005(b), Feb. 17, 2009, 123
Stat. 316, provided that: ‘“The amendrents made by
this section [armending this section] shall apply to ex-
penses paid or incurred after December 31, 2008."

EFFECTIVE DATE OF 2004 AMENDMENT

Amendment by section 207(21) of Pub. L. 108-311 appli-
cable to taxable years beginning after Dec. 31, 2004, see
section 208 of Pub. L. 108-311, set oui as a note under
section 2 of this title,

Amendment by section 406(a) of Pub. 1. 108-311 effec-
tive as if included in the provisions of the Taxpayer Re-
lief Act of 1997, Pub. L. 105-34, to which such amend-
ment relates, see section 406(h} of Pub. L. 108-311, set
out as a note under section 55 of this title.
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EFFECTIVE DATE OF 2001 AMENDMENTS

Amendment by Pub, L. 107-22 effective July 26, 2001,
see section 1(c) of Pub. L. 107-22, set out as a note under
section 26 of this title.

Amendment by Pub. 1. 107-16 applicable to tazable
years beginning after Dec. 31, 2001, see section 402(h) of
Pub. L. 107-16, set out as a note under section 72 of this
title.

EFFECTIVE DATE OF 1998 AMENDMENT

Amendment by Pub. L. 105-206 effective, except as
otherwise provided, as if included in the provisions of
the Taxpayer Relief Act of 1997, Pub. L. 105-34, to which
such amendment relates, see section 6024 of Pub. L.
105-208, set out as a note under section 1 of this title,

EFFECTIVE DATE OF 19597 AMENDMENT

Section 211(f) of Pub. L. 105-34 provided that:

‘“(F) IN GENERAL.—HEXcept as otherwise provided in
this subsection, the amendments made by this section
[amending this section and sections 135 and 6693 of this
title] shall take effect on January 1, 1998.

(2} EXPENSES TOQ INCLUDE ROOM AND BOARD,—The
amendment made by subsection (a) shall take effect as
if included in the amendments made by section 1806 of
the Bmall Business Job Protection Act of 1996 [Pub. L.
104-188].

“{3) ELIGIBLE EDUCATIONAL INSTITUTION.—The amend-
ment made by subsection (b)(2) [amending this section]
shall apply to distributions after December 31, 1997,
with respect to expenses paid after such date (in tax-
able years ending after such date), for education fur-
nished in academic periods beginning after such date.

‘(4 COORDINATION WITH EDUCATION SAVINGS BONDS.—
The amendment made by subsection (¢) [amending sec-
tion 138 of this title] shall apply to taxabls years begin-
ning after December 31, 1997,

“{5) BSTATE AND GIFT TAX CHANGES,—

‘““(A) GIFT TAX CHANGES.—Paragraphs (2) and (5) of
section 529(c) of the Internal Revenue Code of 1886, as
amended by this section, shall apply to transfers (in-
cluding degignations of new beneficiaries) made after
the date of the enactment of this Act [Aug. §, 1987].

“(B) ESTATE TAX CHANGES—Paragraph (4) of such
section 529(c) shall apply to estates ol decedents
dying after June 8, 1997.

() TRANSITION RULE FOR FRE-AUGUST 20, 19% CON-
TRACTS.—In the case of any contract issued prior to Au-
gust 20, 1996, section 529(c)3XC) of the Internal Reve-
nue Code of 1986 shall be applied for taxable years end-
ing after Angust 20, 1996, without regard to the require-
ment that a distribution be fransferred to a member of
the family or the reguirement that a ¢hange inm bene-
{iciaries may be made only to a member of the family.”

Amendment by section 1601¢h)(1)(A}, (B) of Pub. L.
105-34 effective as if included in the provisions of the
Small Business Joh Protection Act of 1996, Pub. L.

104-188, to-which it relates,.see section 1601¢j).of Pub. L. .

105-34, set out as a note under section 22 of this title.
EFFECTIVE DATE

Section 1806(c) of Pub. L. 104-188, as amended by Pub.
L. 105-34, title XVI, §1601(h)(1(C), Aug. 5, 1997, 111 Stat.
1042, provided that:

(1) IN GENERAL.—The amendments made by {his sec-
tion [enacting this section and amending section 135 of
this title] shall apply to tazable years ending after the
date of the enactment of this Act TAug. 20, 1996].

“(2) TRANSITION RULE.—If—

“{A) a State or agency or instrumentality thereof
maintains, on the date of the enactment of this Aet,
a program under which persons may purchase tuition
credits or certificates on behalf of, or make contribu-
tions for education expenses cf, a designated bene-
ficiary, and

“(B) such program meeis the reguirements of a
gqualified State tuition program bhefore the later of—

“(i) the date which is 1 year after such date of en-
actment, or
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*(3i) the firat day of the first calendar quarter
after the close of the first regular session of the
State legislature that begins after such date of en-
actment,

then such program (as in effect on Aueust 20, 1996)
shall be treated as a qualified State tuition program
with respect to contributions (and earnings allocable
thereto) pursuant to contracts entered into under
such program before the first date on which such pro-
gram meets such requirements (determined without
regard to this paragraph) and the provisions of such
programn (as so in sffect) shall apply in lieu of section
52%(b) of the Internal Revenue Code of 1986 with re-
spect to such contribntions and earnings.
For purpeses of subparagraph (B)(ii), if a State has a 2-
vear legislative session, each year of such session shall
be deemed to be a separate regular session of the State
legislature.”

§ 530. Coverdell education savings accounts
(a) General rule

A Coverdell education savings account shall be
exempt from taxation under this subtitle. Not-
withstanding the preceding sentence, the Cover-
dell education savings account shall be subject
to the taxes imposed by section 511 {relating to
imposition of tax on unrelated business income
of charitable organizations).

(b) Definitions and special rules
For purposes of this section—
(1) Coverdell education savings account

The term ‘‘Coverdell educafion savings ac-
count” means a trust created or organized in
the United 8tates exclusively for the purpose
of paying the qualified education expenses of
an individual who is the designated bene-
ficiary of the trust (and designated as a Cover-
dell education savings account at the time
created or organized), but only if the writien
governing instrument creating the trust meets
the following requirements:

(A) No contribution will he accepted—

(1) unless it is in cash,

(ii) after the date on which such bene-
ficiary attains age 18, or

(iii) except in the case of rollover con-
tributions, if such contribution would re-
gult in aggregate contributions for the tax-
able year exceeding 3$2,000.

(B) The trustee is a bank (as defined in
section 408(n)) or another person who dem-
onstrates to the satisfaction of the Sec-

--—retary that the mapner in which that person...._.. .

will administer the trust will be consistent
with the requirements of this section or who
has so demonstrated with respect to any in-
dividual retirement plan.

{C) No part of the trust assets will be in-
vested in life insurance contracts.

(D) The assets of the trust shall not be
commingled with other property except in a
common trust fund or common investment
fund.

(E) Except ag provided in subsection (4)(7),
any balance to the credit of the designated
heneficiary on the date on which the bene-
ficiary attains age 30 shall be distributed
within 30 days after such date to the hene-
ficiary or, if the beneficiary dies before at-
taining age 30, shall be distributed within 30
days alter the date of death of such hene-
ficiary.

The age limitations in subparagraphs (A)(ii)
and (E), and paragraphs (5) and (6) of sub-
section (d), shall not apply to any designated
beneficiary with special needs (as determined
under regulations prescribed by the Sec-
retary).

(2) Qualified education expenses
(A) In general

The term ‘“‘qualified education expenses’
means—
(i) gualified higher education expenses
(as defined in section 529(e)3)), and
(ii) qualified elermentary and secondary
education expenses (as defined in para-
graph (3)).
(B) Qualified tuition programs

Such term shall include any contribution
to a qualified tuition program (as defined in
section 529(b)) on behalf of the designated
heneficiary (as defined in section 529(e)(1));
but there shall be no increase in the invest-
ment in the contract for purposes of apply-
ing section 72 by reason of any portion of
such contribution which is not includible in
gross income by reason of subsection (d)(2).

(3) Qualified elementary and secondary edu-
cation expenses

(A) In general

The term ‘‘qualified elementary and sec-
ondary education expenses” means—

(i) expenses for tmition, fees, academic
tutoring, special needs services in the case
ol a gpecial needs beneficiary, books, sup-
plies, and other eguipment which are in-
curred in connection with the enrollment
or attendance of the designated hene-
ficiary of the trust as an elementary or
secondary school student at a public, pri-
vate, or religious school,

(ii) expenses for room and board, uni-
forms, transportation, and supplementary
items and services (including extended day
programs) which are required or provided
by a public, private, or religious school in
connection with such enrollment or at-
tendance, and

(iii) expenses for the purchase of any
computer technology or equipment (as de-
fined in section 170(e)(6)(F)(1)) or Internet

nology, equipment, or services are to he
used by the beneficiary and the bene-
ficiary’'s family during any of the years
the heneficiary is in school.

Clause {(iii) shall not include expenses for
computer software designed for sports,
games, or hohbies unless the software is pre-
dominantly educational in nature.

(B} School

The term ‘‘school” means any 5chool
which provides elementary education or sec-
ondary education (kindergarten through
grade 12), as determined under State law.

(4) Time when contributions deemed made

An individual shall be deemed to have made
a contribution to an education individual re-
tirement account on the last day of the pre-

-access and-related—services—ifsuehtech-—— -
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To amend the Internal Revenue Code of 1986 to extend certain expiring provisions
and make technical corrections, to amend the Internal Revenue Code of 1986
to provide for the tax treatment of ABLE mccounts established under State pro-
grams for the care of family members with disabilities, pnd for other purposes.

Be it enocted by the Senate and House of Representatives of
the United States of America in Congress assembled,

DIVISION A—TAX INCREASE
PREVENTION ACT OF 2014

SECTION 1. SHORT TITLE, ETC.

(a) SHORT TITLE—This division may be cited as the “Tax
Increase Prevention Act of 2014”,

(b) AMENDMENT OF 1986 CODE.—Except as otherwise expressly
provided, whenever in this Act an amendment or repeal is expressed
in terms of an amendment to, or repeal of, a section or other
provision, the reference shall be considered to be made to a section
or other provision of the Internal Revenue Code of 1986.

(¢) TAaBLE OF CONTENTS.—The table of contents for this Act
is as follows:

DIVISION A-—TAX INCREASE PREVENTION ACT OF 2014
See. 1. Short title, efz,
TITLE I—CERTAIN EXPIRING PROVISIONS

Subtitle A—Individual Tax Extenders

Sec. 101. Estension of deduction for certain expenses of elementary and secondary
school teachera.

Sec. 102. Extension of exclusion from gross income of discharge of qualified prin-
cipal residence indebtedness.

See. 103. Exﬁipenman of parity lor employer-provided mass transit and parking bene-

ts.

Sec. 104, Extension of mortgage insuranee preminms treated as queiified residence
interest.

Sec. 105, Exiension of deduction of State and local general sales taxes

Sec. 106. Extension of special rule for contributions of capital gain real property
made for conservation purposes.

Sec. 107. Extension of above-the-line deduction for qualified tuition and related ex-

enses.
Sec. 108. Egtensiun of tax-free distributions [rom individual retirement plans for
charitable purposes.

Sec. 111. Extensicn of research credit.

Sec. 112, Extension of temporary minimum low-income housing tax credit raie for
non-federally su%mdized buildipgs

Sec. 113. Extension of military heusing allowance exclusion for determining wheth-
er a lenant in certain counties is lew-income
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. Extension of Indian employment tax credit.

. Extension of new markels tax credit.

. Extension of railroad track maintenance eredit.

. Extension of mine rescne team training credit.

. Extension of employer wage credit for employees who are aetive duty

members of the uniformed services,

. Extension of work opportunity tax eredit.

Extension of quahfied zone academy bonds,

. Extension of classification of certain race horses as 3-year property.
. Extension of 15-year straight-line cost recovery for guélliﬁeﬂ Jeasehold im-

provements, guoalified restaurant buildings an
gualified retail improvements.

Extension of 7-year recovery period for motorsports entertainment com-
plexes.

Extension of accelerated depreciation for business property on an Indian
reservation.

Exiension of hopus depreciation.

Extension of enhanced charitable deduction for contributions of food in-
ventory.

Extension of increased expensing limitations and treatment of certain
real property as section 179 property

Extension of election to expense mine safety equipment.

Extension of special expensing rules for certain film and television pro-
duetions.

Extension of deduction allowable with respect Lo income atiributable to
domestic production activities in Puerto Rico.

Extension of modification of tax treatment of certain payments to eontrol-
ling exempt. orgamzations.

Extension of treatment of certein dividends of regulated investment com-
panies.

Extension of RIC qualified investment entity treatment under FIRPTA.

improvements, and

_ Extension of subpart F exception for active financing income.

Extension of losk-thru treatment of payments betweea related controlled
foreign corporations under foreign personal huldi.l}g company rules.

Extension of temporary exclusion of 100 percent of gain on certain small
business stock.

Extension of basis adjustment to stock of 8 corporations malking chari-
table contributions of property.

Extension of reduction in S-corporation resogniticn period for built-in
gains tax

Exlension of empowerment zone tex incentives

Extension of temporary increase in limit on cover over of rum excise taxes
to Puerto Rico and the Virgin Islands.

Extension of American Samoa economic development, credit.

Subtitle C—Energy Tax Extenders

. Extension of credit for nonbusiness energy property,

. Extension of second generation biofuel rF

. Extension of incentives for biodiesel and renewahle diesel

. Extension of production credit for Indien coal feeilities placed in serviee

ucer credit.

before 2009,

. Extension of credits with respect to facilities producing energy from cer-

tain renewable resources.
Extension of credit for energy-efficient new homes.
Extension of special allowance for second generation biofuel plant prop-

erty.
Extension of energy efficient commercial buildings deduction.
Extension of speciel rule for sales or dispositions to implement FERC or
State electric restructuring policy for qualified electric utilities.
Exiension of exrise tax credits relating to certain fuels.
Extension of credit for alternative fuel vehicle refueling property.

Subtitle D—Extenders Relating to Multiemployer Defined Benefit Pension Plans
Sec. 171. Extension of automatic extension of amortization periods.

Sec.

172.

Extension of shortfell fanding method and endangered and critical rules,

TITLE II--TECHNICAL CORRECTIONS

Sec, 201. Shart Litle.
See. 202. Amendments relating to American Taxpayer Relief Act of 2012
Sec. 203. Amendment relating to Middle Class Tax Relief and Job Creetion Act of
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Sec. 204 Amendment relating to FAA Modernization and Reform Act of 2012,
See, 205. A}r{lendmenrs releting to Regulated Investment Company Modernization
<t of 2010.
Sec. 206 Amendments relating to Tax Reliel, Unempleyment Insurance Heauathor-
ization, and Job Creation Act of 20140,
Sec. 207. Arnendments relating to Creating Small Business Jobs Act of 2010
Sec. 208, Clerical amendment relating to E.u—m ing [ncentives io Restore Employment,

Act
Sec. 209, Amendmenis relating to American Recovery and Reinvestment Tax Act of
2009

Sec. 210. Amendments relating to Energy Improvement and Extension Act of 2008.

Sec. 211. Amendments relating lo Tax nders and Alternative Minimum Tax
Relief Act of 2008 )

Sec. 212, Clerical amendments relatng to HnusmgHAssist.ance Tax Act of 2008

Sec, 213, Amendments and provision relating to Heroes Earnings Assistance and
Relief Tax Act of 2008.

Sec. 214 Amendments relating to Economic Sticulus Act of 2008,

Sec. 215 Amendments relating to Tax Technical Corrections Act of 2007

Sec. 216. Amendment relating to Tax Relief and Health Care Act of 2006

Sec. 217. Amendment relating to Safe, Accountable, Flexible, Efficient Trenspor-
tation Bquity Act of 2005: A Le%acy for Users.

Sec. 218. Amendments relating Lo Energy Tax Incentives Act of 2005.

Sec. 219, Amendments relating to Amencan fobs Creation Act of 2004

See. 220, Other clerical correchions.

Sec. 221. Deadwood provisions.

TITLE III—FOINT COMMITTEE ON TAXATION

Sec. 301. Increased refund and credit threshold for Joint Committee on Texation
review of C corporation retam

TITLE IV--BUDGETARY EFFECTS
Sec. 401. Budgetary effects.

DIVISION B—ACHIEVING A BETTER LIFE EXPERIENCE ACT OF 2014
Bece. 1. Short title; etc

TITLE I—QUALIFIED ABLE PROGRAMS

See. 101, Pﬁtfées.

Sec. 102, % ied ABLE %rog'mms.

Sec. 103. Treatment of ABLE accounts under certain Federal programs.
Sec. 104, Treatment of ABLE accounts in b: ptey.

Sec. 105. Investment direclion rule for 528 plans.

TITLE II—OFFSETS

Sec. 201. Correction to workers compensation offset age. i

See. 202 Accelerated epplication of relative velue targets for misvalied services in
the Medicare physician fee schedule.

Sec, 208 Consistent treatmens of vacunm erection systems in Medicare Parts B
and D.

Sec. 204, Oneyear delay of implementation of oralonly policy under Medicare
ESRD prospective payment system.

Sec. 205. Modification relating to Inland Waterways Trust Fund financing rate.

Sec. 206. Certified professional employer organizations, i

Sec. 207. Exclusion of dividends from controlled foreign corporations from the defi-
nition of personal holding company income for purposes of the personal
holding company rules

Sec. 208. Infletion adjustment for certain civil penalties under the Internal Rev-
enue Code of 1986.

Sec. 209. Increase in continuous levy.

TITLE I—CERTAIN EXPIRING
PROVISIONS

Subtitle A—Individual Tax Extenders

SEC. 101. EXTENSION OF DEDUCTION FOR CERTAIN EXFPENSES OF
ELEMENTARY AND SECONDARY SCHOOL TEACHERS.
(a) IN GENERAL—Subparagraph (D) of section 62(2)(2) is
amended by striking “or 2013” and inserting “2013, or 20147,
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DIVISION B—ACHIEVING A BETTER
LIFE EXPERIENCE ACT OF 2014

SEC. L. SHORT TITLE; ETC.

{a) SHORT TrrLE.—This division may be cited as the “Stephen
Beck, Jr., Achieving a Better Life Experience Act of 20147 or the
"Stephen Beck, Jr., ABLE Act of 2014”7,

(b) AMENDMENT OF 1986 ConE.—Except as otherwise expressly
provided, whenever in this Act an amendment or repeal is expressed
in terms of an amendment to, or repeal of, a section or other
provision, the reference shall be considered to be made to a section
or other provision of the Internal Revenue Code of 1986.

TITLE I—QUALIFIED ABLE PROGRAMS

SEC. 101. PURPOSES.

The purposes of this title are as follows:

(1) To encourage and assist individuals and families in
saving private funds for the purpose of supporting individuals
mth[h disabilities to maintain health, independence, and quality
of life.

(2) To provide secure funding for disability-related expenses
on behalf of designated beneficiaries with disabilities that will
supplement, but not supplant, benefits provided through private
insurance, the Medicaid program under title XTX of the Social
Security Act, the supplemental security income program under
title XVI of such Act, the beneficiary’s employment, and other
sources.

SEC. 102, QUALIFIED ABLE PROGRAMS.

(a) IN GENERAL—Subchapter F of chapter 1 is amended by
inserting after section 529 the following new section:

“SEC. 529A. QUALIFIED ARLE PROGRAMS.

“(a) GENERAL RULE—A qualified ABLE program shall be
exempt from taxation under this subtitle. Notwithstanding the pre-
ceding sentence, such program shall be subject to the taxes imposed
by secticn 511 (relating to imposition of tax on unrelated business
income of charitable organizations).

“(b) QUALIFIED ABLE PROGRAM.—For purposes of this section—

“(1) IN GENERAL-—The ferm ‘gualified ABLE program’
means & program established and maintained by a State, or
agency or instrumentality thereof—

“(A) under which a person may make contributions
for & taxable year, for the benefit of an individual who
is an eligible individual for such taxable year, to an ABLE
account which is established for the purpose of meeting
the gualified disability expenses of the designated bene-
ficiary of the account,

(By which limits a designated beneficiary to 1T ABLE
account for purposes of this section,

() which allows for the establishment of an ABLE
aceount only for a designated beneficiary who is a resident
of such State or a resident of a coniracting State, and
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“D) which meets the other requirements of this sec-
tion.

“(2) CASH CONTRIBUTIONS.—A program shall not be treated
as a qualified ABLE program unless it provides that no con-
tribution will be accepted—

“(A) unless it is in cash, or

“(B) except in the case of contributions under sub-
section (¢)}1)(C), if such contribution to an ABLE account
would result in aggregate contributions from all contriba-
tors to the ABLE account for the taxable year exceeding
the amount in effect under section 2503(b) for the calendar
yearT in which the taxable year begins.

For purposes of this paragraph, rules similar to the rules of
section 408(d)(4) (determined witheut regard to subparagraph
(B) thereol) shall apply.

“(3) SEPARATE ACCOUNTING.—A program shall not be
treated as a qualified ABLE program unless it provides separate
accounting for each designated beneficiaty.

“(4) LIMITED INVESTMENT DIRECTION.—A program shall not
be treated as a qualified ABLE program unless it provides
that any designated beneficiary under such program may,
directly or indirectly, direct the investment of any contributions
to the program (or any earnings thereon) no more than 2
times in any calendar year.

“(5) NO PLEDGING OF INTEREST AS SECURITY.—A program
shall not be treated as a qualified ABLE program if it allows
any interest in the program or any portion thereof to be used
as security for a loan.

(&) PROHIBITION ON EXCESS CONTRIBUTIONS.—A program
shall not be treated as a qualified ABLE program unless it
provides adequate safeguards to prevent aggregate contribu-
tions on behalf of a designated beneficiary in excess of the
limit established by the State under section 529(b}6). For pur-
poses of the preceding sentence, aggregate contributions include
contributions under any prior qualified ABLE program of any
State or agency or instrumentality thereof.

“(c) TaX TREATMENT.—

“(1) DISTRIBUTIONS.—

“(A) IN GENERAL—Any distribution under & qualified
ABLE program shall be includible in the gross income
of the distributee in the manner as provided under section
72 to the extent not excluded from gross income under
any other provision of this chapter.

“B) DISTRIBUTIONS FOR QUALIFIED DISABILITY
EXPENSES.—For purposes of this paragraph, if distributions
from a qualified ABLE prograrn—

“(i) do not exceed the qualified disabhility expenses
of the desigpnated beneficiary, no amount shall be
includible in gross income, and

“(ii) in any other case, the amount otherwise

—————————includible—in—gress—income—shali-be—reducedby-an—m—m""—"""""————

amount which bears the same ratio to such amount

as such expenses bear to such distributions.

“{C) CHANGE IN DESIGNATED BENEFICIARIES OR PRO-
GRAMS.—
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“(i) ROLLOVERS FROM ABLE ACCOUNTS.—Subpara-
graph (A) shall not apply to any amount paid or distrib-
uted from an ABLE account io the extent that the
amount received is paid, not later than the 60th day
after the date of such payment or distribution, into
another ABLE account for the benefit of the same
designated beneficiary or an eligible individual who
is a family member of the designated heneficiary.

“ii) CHANGE IN DESIGNATED BENEFICIARIES—Any
change in the designated beneficiary of an interest
in a qualified ABLE program during a taxable year
shall not be treated as a distribution for purposes
of subparagraph (A) if the new beneficiary is an eligible
individual for such taxable vear and a member of the
family of the former beneficiary.

“(111) LIMITATION ON CERTAIN ROLLOVERS.—Clause
(i shall not apply to any transler if such transfer
occurs within 12 months from the date of a previous
transfer to any qualified ABLE program for the benefit
of the designated beneticiary.

“(D) OPERATING RULES.—For purposes of applying sec-
tion 72— ’

“(1) except to the extent provided by the Secretary,
all distributions during a taxable year shall be treated
as one distribution, and

“(ii) except to the extent provided by the Secretary,
the value of the contract, income on the contract, and
investment in the contract shall be computed as of
the close of the calendar year in which the taxable
year begins.

“2) GIFT TAX RULES.—For purposes of chapters 12 and

“(A) CONTRIBUTIONS.—Any contribution to & qualified
ABLE program on behalf of any designated beneficiary—

“(1) shall be treated as a completed gift to such
desipnated beneficiary which is not a future interest
in property, and

“(1i) shall not be treated as a qualified transfer
under section 2503(e).

“(B) TREATMENT OF DISTRIBUTIONS.—In no event shall
a distribution from an ABLE account to such account’s
designated beneficiary be treated as a taxable gift.

“(C) TREATMENT OF THANSFER TO NEW DESIGNATED
BENEFICIARY —The taxes imposed by chapters 12 and 13
shall not apply to a transfer by reason of a change in
the designated heneficiary under suhsection (c)(1)C).

“(3) ADDITIONAL TAX FOR DISTRIBUTIONS NOT USED FOR
DISABILITY EXPENSES. —

“A) IN GENERAL.—The tax imposed by this chapter
for any taxable year on any taxpayer who receives a dis-
tribution from a qualified ABLE program which is includ-
ible in gross income shall be increased by 10 percent of

the amount which 15 50 incladible.

“B) EXCEPTION.—Subparagraph (A) shall not apply
if the payment or distribution is made to a beneficiary
{or to the estate of the designated beneficiary) on or after
the death of the designated beneficiary.
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“(C) CONTRIBUTIONS RETURNED BEFORE CERTAIN
DATE.—Subparagraph (A) shall not apply to the distribution
of any contribution made during a taxahle year on behall
of the designated beneficiary if—

i) such distribution is received on or before the
day prescribed by law {including extensions of time)
for filing such designated beneficiary’s return for such
taxable year, and

i1} such distribution is accompanied by the
amount of net income attributable to such excess con-
tribution.

Any net income described in clause (ii) shall be included

in gross income for the taxable year in which such excess

contribution was made.

“(4) LOSS OF ABLE ACCOUNT TREATMENT.—If an ABLE
account 18 established for a designated beneficiary, no account
subsequently established for such beneficiary shall be treated
as an ABLE account. The preceding sentence shall not apply
in the case of an account established for purposes ol a rollover
described in paragraph (1XC)i) of this section if the transferor
account 18 closed as of the end of the 60th day referred to
in paragraph (1)(C)(1).

*“{d) REPORTS.—

“(1) IN GENERAL.—Each officer or employee having contro}
of the qualified ABLE program or their designee shall make
such reports regarding such program 1o the Secretary and
to designated beneficiaties with respect to contributions, dis-
tnbutions, the return of excess contributions, and such other
matters as the Secretary may require.

“2) CERTAIN AGGREGATED INFORMATION.—For research
purposes, the Secretary shall make available to the public
reports containing aggregate information, by diagnosis and
other relevant characteristics, on contributions and distribu-
tions from the qualified ABLE program. In carrying out the
preceding sentence an item may not be made available to
the public if such item c¢an be associated with, or otherwise
identify, directly or indirectly, 2 particular individual.

“(3) NOTICE OF ESTABLISHMENT OF ABLE ACCOUNT.—A guali-
fied ABLE program shall submit a notice to the Secretary
upen the establishment of an ABLE account. Such notice shall
contain the name and State of residence of the designated
beneficiary and such other information as the Secretary may
require.

“(4) ELECTRONIC DISTRIBUTION STATEMENTS.—For purposes
of section 4 of the Achieving a Better Life Experience Act
of 2014, States shall submit electronically on a monthily basis
to the Commissioner of Social Security, in the manner specified
by the Commissioner, statements on relevant distributions and
account balances from all ABLE accounts.

“R) REQUIREMENTS.—The reports and notices required by
paragraphs (1), (2), and (3) shall be filed at such time and
mn such manner and furnished to such individuals at such

fime and 1n such manner as may he requared Dy the Decreiary.
“{e) OTHER DEFINTTIONS AND SPECIAL RULES.—For purposes
of this section—
“{1) ELIGIBLE INDIVIDGAL —An individual is an eligible indi-
vidual for a taxable year it during such taxable year—
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“(A) the individual is entitled to benefits based on
blindness or disability under title II or XVI of the Social
Security Act, and such blindness or disability oceurred
before the date on which the individual attained age 26,
or

“B) a disability certificalion with respect to such indi-
vidual is filed with the Secretery for such taxable year.
“(2) DISABILITY CERTIFICATION.—

“(A) In GENERAL—The term ‘disability certification’
means, with respect to an individual, a certification to
the satisfaction of the Secretary by the individual or the
parent or guardian of the individual that—

“(1) certifies that—

“I) the individual has a medically deter-
minable physical or mental impairment, which
results in marked and severe functional Hmita-
tions, and which can be expected to result in death
or which has lasted or can be expected to last
for a continuous period of not less than 12 months,
or is blind (within the meaning of section
1614(a) 2} of the Social Security Act), and

“(II) such blindness or disability occurred
before the date on which the individual attained
age 26, and
“(ii) includes a copy of the individual’s diagnosis

relating to the individual’s relevant impairment or

impairments, signed by a physician meeting the cri-
teria of section 1861(r)(1) of the Social Security Act.

“B) RESTRICTION ON USE OF CERTIFICATION—No
inference may be drawn from a disability certification for
purposes of establishing eligibility for benefits under title
II, XVI, or XTX of the Social Security Act.

“(3) DESIGNATED BENEFICIARY. —The term ‘designated bene-
ficiary’ in connection with an ABLE account established under
a qualified ABLE program means the eligible individual who
established an ABLE account and is the owner of such account.

“(4} MEMBER OF FAMiLY.—The term ‘member of the family’
means, with respect to any designated beneficiary, an individual
who bears a relationship to such beneficiary which is described
in subparagraph section 152(d)}2)B). For purposes of the pre-
ceding sentence, a rule similar to the rule of section 152(H(1XB)
shall apply.

- “{h) QUALIFIED DISABILITY EXPENSES.—The lerm ‘qualified
disahility expenses’ means any expenses related to the eligible
individual’s blindness or disability which are made for the
benefit of an eligible individual who is the designated bene-
ficiary, including the following expenses: education, housing,
transportation, employment training and support, assistive
technology and personal support services, health, prevention
and wellness, financial management and administrative serv-
ices, legal fees, expenses for oversight and monitoring, funera}

and burial expenses, and other expenses, which are approved
by the Secretery under regulations and consistent with the
purposes of this section.

“(6) ABLE accouNT.—The term ‘ABLE account’ means an
account established by an eligible individual, owned by such
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eligible individual, and maintained under a qualified ABLE

program.

“(7) CONTRACTING STATE.—The term ‘contraciing State’
means a State without a qualified ABLE program which has
entered into a contract with a State with a qualified ABLE
program to provide residents of the contracling State access
to a qualified ABLE program.

“I} TRANSFER TQ STATE.—Subject to any outstanding payments
due for qualified disability expenses, upon the death of the des-
ignated beneficiary, all amounts remaining in the gqualified ABLE
account not in excess of the amount equal to the total medical
assistance paid for the designated beneficiary after the establish-
ment of the aceount, net of any premiums paid from the account
or paid by or on behalf of the beneficiary to a Medicaid Buy-
In program under any State Medicaid plan established under title
XTX of the Social Security Act, shall be distributed to such State
upon filing of a claim for payment by such State. For purposes
of this paragraph, the State shall be a creditor of an ABLE account
and not a beneficiary. Subsecilon (c)(3) shall not apply to a distribu-
tion under the preceding sentence.

“(g) REGULATIONS.—The Secretary shall prescribe such regula-
tions or nther guidance as the Secretary determines necessary or
appropriate to carry out the purposes of this section, including
regulations—

“(1} to enforce the 1 ABLE account per eligible individual
limit,

“2) providing for the information required to be presented
to open an ABLE account,

“(3) to generally define qualified disability expenses,

"(4) developed in consultation with the Commissioner of
Social Security, relating to disability certifications and deter-
minations of disability, including those conditions deemed to
meet the requirements of subsection (e)(1)(B},

“(5) to prevent fraud and abuse with respect to amounts
claimed as qualified disability expenses,

“(6) under chapters 11, 12, and 13 of this title, and

“(' to allow for transfers from one ABLE account to
another ABLE account.”.

{(b) Tax ON EXCESS CONTRIBUTIONS.—

(1) IN GENERAL.—Subsection (a} of section 4973 (relating
to tax on excess contributions te certain tax-favered accounts
and annuities) is amended by striking “or” at the end of para-
graph (4), by inserting “or” at the end of paragraph {5), and
by inserting after paragraph (5) the following new paragraph:

“6) an ABLE account (within the meaning of section
5204) 7.

{2) EXCESS CONTRIBUTION.—Section 4973 is amended by
adding at the end the following new subsection:

“(th) ExcEss CONTRIBUTIONS TO ABLE ACCOUNT.—Far purposes
of this section—

“(1) IN GENERAL—In the case of an ABLE account {within

the meaning of section 520A), the term ‘excess cumtributions’
means the amount by which the amount contributed for the
taxable year to such account {other than contributions under
section 529A(cX1)(C)) exceeds the contribution limit under sec-
tion 520A(b}2)(B).
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“(2) SPECIAL RULE.—For purposes of this subsection, any
contribution which is distributed cut of the ABLE account
i a distribution to which the last sentence of section 522A(b)2)
applies shall be treated as an amount not contributed.”.

(¢) PENALTY FOR FAILURE T0 FILE REPORTS,—Section 6693(a)(2)

is amended by striking “and” at the end of subparagraph (D),
by redesignating subparagraph (E) as subparagraph (F), and by
inserting after subparagraph (I} the lollowing:

“(E) section 529A(d) {relating to qualified ABLE pro-
grams), and”.
(d) RECORDS.—Section 552a(a)(8)(B) of title 5, United Stales

Code, 15 amended—

“Bec.

(1} in clause (viii), by striking “or” at the end;

(2} in clause (ix), by adding “or” at the end; and

(3) by adding at the end the following new clause:

“(x) matches performed pursuant to section 3(d)4}

of the Achieving a Better Life Experience Act of 2014;”.

(e) OTHER CONFORMING AMENDMENTS.—

(1) Section 26(b}?2) is amended by striking “and” at the
end of subparagraph (W), by striking the period at the end
of subparagraph (X) and inserting “, and”, and by inserting
after subparagraph (X) the following:

“(Y) section 529A{e)(3)A) (relating to additional tax
on ABLE account distributions not used for qualified dis-
gbility expenses).”.

(2) Section 877A is amended—

(A) in subsection (e)(2) by inserfing “a qualified ABLE
program (as defined in section 529A)," after “529)", and

(B) in subsection (g)(6) by inserting “629A(c)3),” after
“520(c)(6),".

{3) Section 4965(¢) is amended by striking “or” at the
end of paragraph (6), by striking the period at the end of
paragraph (7) and inserting “, or”, and by inserting after para-
graph (7) the following new paragraph:

“(8) a program desgcribed in section 529A.".

(4) The heading for part VIII of subchapter F' of chapter
1 15 amended by striking “HIGHER EDUCATION” and inserting
“CERTAIN",

(5) The item in the table of parts for subchapter F of
chapter 1 relating to part VIII is amended to read as follows:

“PART VIII. CERTAIN SAVINGS ENTITIES.”.

(6) The table of sections for part VII of subchapter F
of chapter 1 is amended by inserting after the item relaling
to section 529 the following new item:

5294, Qualified ABLE programs.”.

(7} Paragraph (4) of section 1027{g) of the Consumer Finan-
cial Protection Act of 2010 (12 U.S.C. 5517(g)(4)) is amended
by inserting ¢, 529A” after “529”.

(ty EFFECTIVE DATE—
(1) IN GENERAL.—The amendments made by this section
shall apply to taxable vears beginning after December 31, 2014.
(2) REGULATIONS.—The Secretary of the Treasury {or the
Secretary’s designee) shall promulgate the regulations or other
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guidance required under section 529A(g) of the Internal Rev-
enue Code of 1986, as added hy subsection (a), not later than
6 months after the date of the enactment of this Act.

SEC. 103. TREATMENT OF ABLE ACCOUNTS UNDER CERTAIN FEDERAL
PROGRAMS.

(a) AccOUNT FUNDS DISREGARDED FOR PURPOSES OF CERTAIN
OTHER MEANS-TESTED FEDERAL PROGRAMS.—Notwithstanding any
other provision of Federal law that requires consideration of 1
or more financial circumstances of an individual, for the purpose
of determining eligibility to receive, or the amount of, any assistance
or benefit authorized by such provision to be provided to or for
the benefit of such individual, any amount (including earnings
thereon) in the ABLE account (within the meaning of section 5294
of the Internal Revenue Code of 1966) of such individual, any
contributions to the ABLE account of the individual, and any dis-
tribution for qualified disability expenses (as defined in subsection
{e)(5) of such section) shall be disregarded for such purpose with
respect to any period during which such individual maintains,
makes contributions to, or receives distributions from such ABLE
account, except that, in the case of the supplemental security income
program under title XVI of the Social Security Act—

(1) a distribution for housing expenses (within the meaning
of such subsection) shall not be so disregarded, and

{2) in the case of such program, any amount (including
such earnings) in such ABLE account shall be considered a
resource of the designated beneficiary to the extent that such
amount exceeds $100,000.

. (b) SuspENSION OF SSI BENEFITS DURING PERIODS OF EXCES-
SIVE ACCOUNT FUNDS.—

{1) It GENERAL.—The benefits of an individual under the
supplemental security income program under title XVI of the
Social Security Act shall not be terminated, but shall be sus-
pended, by reason of excess resources of the individual attrib-
utable to an amount in the ABLE account (within the meaning
of section 529A of the Internal Revenue Code of 1986) of the
individual not disregarded under subsection (a) of this section.

(2) NO IMPACT ON MEDICAID ELIGIBILITY.—An individual
who would be Teceiving payment of such supplemental security
income benefits but for the application of paragraph (1) shall
be tireated for purposes of title XIX of the Secial Security
Act as if the individual continued to be receiving payment
of such benefits.

{c) EFFECTIVE DATE —This section shall take effect on the date
of the enactment of this Act.

SEC. 164. TREATMENT OF ABLE ACCOUNTS IN BANERUPTCY.

(a) EXCLUSION FROM PROPERTY OF THE ESTATE —Section 541(b}
of the tatle 11, United States Code, is amended—
(1) in paragraph (8), by stnkmg or” at the end;
(2) in paragraph (9), by strikmg the pennd at the end
and inserting & semicolon and “or”; and

3 by msertmgﬂ&ﬂarﬁparagraphiﬁ)ﬂnrfoﬂowm

“(10) funds placed in an account of a qualified ‘ABLE pro-
gram {as defined in section 529A(b) of the Internal Revenue
Code of 1986) not later than 365 days before the date of the
filing of the petition in a case under this title, but—



H.R.5771—55

“{A) only if the designated beneficiary of such account
was a child, stepchild, grandchild, or stepgrandchild of
the debtor for the taxable year for which funds were placed
in such account;

“(B) only to the extent that such funds—

“3) are not pledged or promised ¢ any entity in
connection with any extension of credit; and
“Gi) are not excess contributions (as described in

section 4973{h) of the Internal Revenue Code of 1986),

and

%C) in the case of funds placed in all such accounts
having the same designated beneficiary not earlier than
720 days nor later than 365 days before such date, only
so much of such funds as does not exceed $6,225.”

(b) DEETOR’S MONTHLY EXPENSES.—Section 707(bX2)(ANINID
of title 11, United States Code, ig amended by adding at the end
“Buch manthly expenses may inclade, if applicable, contributions
t0 an account of a gualified ABLE program to the extent such
contribations are not excess contributions (as described 1n section
4973(h) of the Internal Revenue Code of 1986) and if the designated
beneficiary of such account is a child, stepchild, grandchild, or
stepgrandchild of the debtor.”. )

(¢) RECORD OF DEBTOR’S INTEREST.—Section 521(c) of title 11,
United States Code, iz amended by inserting “, an interest in
an account in a qualified ABLE program (as defined in section
529A(b} of such Code,” after “Internal Revenue Code of 19886)".

(d) EFFECTIVE DATE.—The amendments made by this section
shall apply with respect to cases commenced under litle 11, United
States Code, on or after the date of the enactment of this Act.

SEC. 105. INVESTMENT DIRECTION RULE FOR 529 PLANS.

(a) AMENDMENTS RELATING TO INVESTMENT DIRECTION RULE
FOR 529 PLANS —
(1) Paragraph (4) of section 529(h) is amended by striking
“may not directly or indirectly” and all that fellows and
ingerting “may, directly or indirectly, direct the investment
of any contributions to the program (or any earnings thereon)
no more than 2 times in any calendar year.”.
(2) The heading of paragraph {(4) of section 529(b) is
amended by striking “NO” and mserting “LIMITED”,
(b) EFFECTIVE DATE.—The amendments made by this section
shall apply to taxable years beginning after December 31, 2014.

TITLE II—-OFFSETS

SEC. 201. CORRECTION TO WOREERS COMPENSATION OFFSET AGE.

(a) RETIREMENT AGE.—Section 224(a) of the Social Security
Act {42 T1.8.C. 424a{a)) is amended, in the malter preceding para-
graph (1), by striking “the age of 65” and inserting “retirement

ape (as defined 10 section Z16(0(TI™:

(b) EFFECTIVE DATE —The amendment made by subsection (a)
shall apply with respect to any individual who attains 65 vears
of age on or after the date that is 12 months after the dale
ol the enactrment of this Act.
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SEC. 202. ACCELERATED APPLICATION OF RELATIVE VALUE TARGETS
FOR MISVALUED SERVICES IN THE MEDICARE PHYSICIAN
FEE 5CHEDULE.

Section 1848(c) of the Social Security Act {42 U.B.C. 1395w
4(c)) is amended—
(1) in subclause (VII) of paragraph (2XB)(v), as added
by section 220(d)¥2) of the Protecting Access to Medicare Act
of 2014 (Public Law 113-93)—
(A) by striking “2017” and inserting “2016”; and
(B) by redesignating such subclause as subclause (IX);
(2) in paragraph (2X0)—
(A) in the matter preceding clause (i), by striking “2017
through 20207 and ingerting “2016 through 20187
(B) in clauwse (jii), by striking “2017” and inserling
“2018™; and
(C) in clause (v), by inserting “(or, for 2016, 1.0 per-
cent)” after “0.5 percent”; and
(3) in pazagraph (7), by striking “2017” and inserting
“2016".
SEC. 263. CONSISTENT TREATMENT OF VACUUM ERECTION SYSTEMS
IN MEDICARE PARTS B AND D.

Section 1834(a}1) of the Social Security Act (42 U.S.C.
1395m(a)1)) is amended by adding at the end the following new
subparagraph:

{I) TREATMENT OF VACUUM ERECTION SYSTEMS.—Effec-
tive for items and services furnished on and afler July
1, 2015, vacuum erection systems described as prosthetic
devices described in section 1861(s¥8) shall be treated in
the same manner as erectile dysfunction drugs are treated
for purposes of section 1860D-2(e)(2)(A).”.

SEC. 204. ONE-YEAR DELAY OF IMPLEMENTATION OF ORAL-ONLY
POLICY UNDER MEDICARE ESRD PROSPECTIVE PAYMENT
SYSTEM.

Section 632(b)(1) of the American Taxpayer Relief Act of 2012
{42 U.8.C. 1395rr note), as amended by section 217(aX1) of the
Protecting Access to Medicare Act of 2014 (Public Law 113-93},
is amended by striking “2024” and inserting “2025”.
SEC. 205. MODIFICATION RELATING TO INLAND WATERWAYS TRUST

FUND FINANCING RATE.

(a) IN GENERAL.—Section 4042(b)2)A) 15 amended to read

as follows:
“(A) The Inland Waterways Trust Fund financing rate
is 29 cents per gallon.”

(b} EFFECTIVE DATE—The amendment made by this section
shall apply to fuel used after March 31, 2015.
SEC. 206, CERTIFIED PROFESSIONAL EMPLOYER ORGANIZATIONS.

(a) EMPLOYMENT TaxEs—Chapter 25 is amended by adding
at the end the following new section:

“SEC.—3511. CERTHFIED PROFESSIONAL EMPLOYER ORGANIZATIONS.

“(a) GENERAL RULES.—For purposes of the taxes, and other
obligations, impoged by this subtitle---

“(1) a certified professional employer organization shall

be treated az the employer {(and no other person shall be
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treated as the employer) of any work site employee performing

services for any customer of such organization, but only with

respect to remuneration remitted by such organization to such
work site employee, and

“{2) the exernptions, exclusions, delinitions, and other rules
which are based om type of employer and which would {but
for paragraph (1)) apply shall apply with respect to such taxes
imposed on such remuneration.

“(b) SUCCESSOR EMPLOYER STATUS.—For purposes of sections
3121(&)(1), 3231LeX2)(C), and 3306(b)(1)—

‘(1) a certified professional employer organization entering
into a service contract with a customer with respect to a work
gite employee shall be treated as a successor employer and
the customer shall be treated as a predecessor employer during
the term of such service coniract, and

“(2) a customer whose service conbract with a certified
professiomal employer orgamzation is terminated with respect
to a work site employee shall be treated as a successor employer
and the certified professional emplover organization shall be
treated as a predecessor emplover.

“(c) LIABILITY OF CERTIFIED PROFESSIONAL EMPLOYER
ORGANIZATION.—Solely for purposes of its liability for the tazes
and other obligations imposed by this subtitle—

“(1) a certified professional employer organization shall

be treated as the employer of any individual (other than a

work site employee or a person described in subsection (f))

who is performing services covered by a contract meeting the

requirements of section 7705(e)(2), but only with respect to
remuneration remitted by such organization to such indrvidueal,

“(2) the exemptions, exclusions, definitions, and other rules
which are based on type of employer and which would (but
for paragraph (1)) apply shall apply with respect to such taxes
imposed on such remuneration.

“(d) TREATMENT OF CREDITS.—

“(1) IN GENERAL—For purposes of any credit specified in
paragraph {2)—

“(4) such credit with respect to a work site employee
performing services for the customer applies to the cus-
tomer, not the certified professional employer organization,

“(B) the customer, and not the certified professional
employer organization, shall take into account wages and
employment taxes—

‘1) paid by the certified professional employer
Orgdanization with respect to the work site employee,
ani

“(i1) for which the certified prolessional employer
organization receives payment from the customer, and
“{C) the certified professienal employer orgamzatwn

shall furnish the customer and the Secretary with any

information necessary for the customer to ¢laim such credit.

*(2) CREDITS SPECIFIED—A credit is specified in this para-

graph if such credit is allowed under—
“(A) section 41 (credit for increasing research activity),
“(B) section 45A {Indian employment. credit),
) section 45B (credit for portion of employer social
security taxes paid with respect to employee cash tips),
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“D) section 45C (clinical testing expenses for certain
drugs for rare diseases or conditions),

“(K) section 45R {employee health insurance expenses
of small employers),

“(F) section 51 (work opportunity credit),

“(3) section 1396 (empowerment zone employment
credit), and

“(H) any other section as provided by the Secretary.

“e) SpEcIAL RULE FOR RELATED PARTY—This section shall
not apply in the ecase of a customer which bears a relationship
to a certified professional employer organization deseribed in section
267(b) or 707(b). For purposes of the preceding sentence, such
sections shall be applied by substituting ‘10 percent’ for ‘50 percent’.

“(f) SpeciaL RULE POR CERTAIN INDIVIDUALS—For purposes
of the taxes imposed under this subtitle, an individual with net
earnings from self-employment derived from the custemer’s trade
or business (including a partner in a partnership that is a customer)
is not a work site employee with respect to remuneration paid
by a certified professional employer organization.

“(g) REPORTING REQUIREMENTS AND OBLIGATIONS.—The Sec-
retary shall develop such reporting and recordkeeping rules, regula-
tions, and procedures as the Secretary determines necessary or
appropriate to ensure compliance with this title by certified profes-
sional employer organizations or persons that have been so certified.
Such rules shall include—

“(1) notification of the Secretary in such manner as the
Secretary shall prescribe in the case of the commencement
or termination of a service contract described in section
7705(e)(2) between such a person and a customer, and the
employer identification number of such customer,

%(2) such information as the Secretary determines nec-
essary for the customer to claim the credits identified in sub-
section (d) and the manner in which such information is to
be provided, as prescribed by the Secretary, and

“(3) such other information as the Secretary determines
is essential to promote compliance with respect to the credits
identified in subseetion (d) and section 3302, and

shall be designed in a manner which streamlines, to the extent
possible, the application of requirements of this section and section
7705, the exchange of information between a certified professional
employer organization and its customers, and the reporting and
recordkeeping obligations of the certified professional employer
organization.

“’h} REGULATIONS.—The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to carry out the purposes
of this section.”.

(b) CERTIFIED PHOFESSIONAL EMPLOYER ORGANIZATION
DEFINED.—Chapter 79 15 amended by adding at the end the fol-
lowing new section:

“SEC. 7705. CERTIFIED PROFESSIONAL EMPLOYER ORGANIZATIONS.

—“4g) IN-QENERAL—For purposes-of this-titie; the-term'certifbed— ——n 0 20— ——————

professional employer organization’ means a person who applies
to be treated as a certified professional employer orgenization for
purposes of section 3511 and has been certified by the Secretary
as meeting the requirements of subsection (b).
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“(b) CERTIFICATION REQUIREMENTS—A person meets the

requirements of this subsection if such person—

“(1) demonstrates that such person (and any owner, olficer,
and other personz az may be specified in regulations) meets
such requirements as the Secretary shall establish, including
requirements with respect fto tax status, background, experi-
ence, business location, and annual financiat audits,

% ) agrees that it will satisly the bond and mdependent
Enanmal review requirements of subsection (¢) on an ongoing

asis,

“(3) agrees that it will satisfy such reporting obligations
as may be imposed by the Secretary,

“{4) computes its taxable income using an accrual method
of accounting unless the Secretary approves another method,

“(6) agrees to verify on such permglc basis as the Secretary
may prescribe that it continues to meet the requirements ol
this subsection, and

“8) agrees to notify the Secretary in writing within such
time as the Secretary may prescribe of any change that materi-
ally affects the continuing accuracy of any agreement or
information that was previously made or provided under this
subsection.

“(c) BOND AND INDEPENDENT FINANCIAL REVIEW.—

“(1) IN GENERAL—An organization meets the requirements
of this paragraph if such organization—

d“(A) meets the bend requirements of paragraph (2),
ans

“(B) meets the independent financial review require-
ments of paragraph (3).

“(2) BoND.—

“(A) IN GENERAL—A certified professional employer
organization meets the requirements of this paragraph il
the organization has posted a bond for the payment of
taxes under subtitle C (in a form acceptable to the Sec-
retary) that is in an amount at least equal to the amount
specified in subparagraph (B).

“(B} AMOUNT oF BOND.—For the period April 1 of any
calendar year through March 31 of the following calendar
year, the amount of the bond required is equal to the
greater of—

“(1) 5 percent of the organization’s liability under
section 3511 for taxes imposed by subtitle C dunng
the preceding calendar year (but not to exceed
$1,000,000), ot

“i(35) $50 000. )

“(3) INDEPENDENT FINANCIAL REVIEW REQUIREMENTS—A
certified professional employer organization meets the reguire-
ments of this paragraph if such organization—

“A) has, #s of the most recent audit date, caused
to0 be prepared and provided to the Secretary (m such
manner as the Secretary may prescribe) an opinion of
an independent certified public accountant as to whether

the certified professional smployer organizationm's financiat
statements are presented fairly in accordance with gen-
erally accepted accounting principles, and

“(B) provides to the Secretary an assertion regarding
Federal employment tax payments and an examination
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level attestation on such assertion from an independent

certified public accountant not later than the last day of

the second monih beginning after the end of each calendar
quarter.

Such assertion shall state that the organization has withheld

and made deposits of all taxes imposed by chapters 21, 22,

and 24 in accordance with regulations imposed by the Secretary

for such calendar quarter and such examination level atfesta-
tion shall state that such assertion is fairly stated, in all
material respects.

“(4) CONTROLLED GROUP RULES.—For purposes of the
requirements of paragraphs (2) and (3), all certified professional
employer organizations that are members of a controlied group
within the meaning of sections 414(b) and {c} shall be treated
a5 a single organization

“(5) FAILURE TO FILE ASSERTION AND ATTESTATION.—If the
certified professional -employer organization fails to file the
assertion and attestation required by paragraph (3) with respect
to any calendar quarter, then the requirements of paragraph
(3) with respect to such failure shall he treated as not satishied
for the period beginning on the due date for such atiestation.

“(6) AUDIT DATE.—For purpeses of paragraph (3)XA), the
audit date shall be six months after the completion of the
organization’s fiscal year.

“(d) SUSPENSION AND REVOCATION AUTHORITY.—The Secretary
may suspend or revoke a certification of any person under sub-
section (b) for purposes of section 3511 if the Secretary determines
that such person is not satisfying the agreements or requirements
of subseclions (b) or (c), or fails to satisfy applicable accounting,
reporting, payment, or deposit Tequirements.

“(e) WORK SITE EMPLOYEE.—For purposes of this title—

“(1) IN GENERAL.-The term ‘work site employee’ means,
with respect to a certified professional employer organization,
an individual who—

“(A) performs services for a customer pursuant to a
contract which is between such constomer and the certified
professional employer organization and which meets the
requirements of paragraph (2), and

“(B} perforras services at a work site meeting the
requirements of paragraph (3).

(2) SERVICE CONTRACT REQUIREMENTS —A contract meets
the requirements of this paragraph with respect to an indi-
vidual performing services for a cuslomer if such contract is
in writing and provides that the certified professional employer
organization shall—

“(A) assume responsibility for payment of wages to
such individual, without regard to the receipt or adequacy
of payment from the customer for such services,

“(B) assume responsibility for reporting, withholding,
and paying any applicable taxes under subtitle C, with
respect to such individual's wages, without regard to the

recaipt or adequacy of paymert fron the costonmerfor such
SEIViCes,

“(C) assume rtespongibility for any employee benefiis
which the service contract may require the certified profes-
sional empleyer organization to provide, without regard



H.R.5771—61

to the receipt or adequacy of payment from the customer

for such benefits,

“D) assume responsibility for recruiting, hiring, and
firing workers in addition to the eustomer’s responsibility
for recruiting, hiring, and firing workers,

“E)Y maintain employee records relating to such indi-
vidual, and

“(F) agree to be treated as a certified professional
employer organization for purposes of sectiom 3511 with
respect to such individual.

“(3) WORK SITE COVERAGE REQUIREMENT.—The require-
ments of this paragraph are met with respect to an individual
if at least 85 percent of the individuals perferming services
for the cusiomer at the work site where such individual per-
forms services are subject to 1 or more coniracts with the
certified professional employer organization which meet the
requirements of paragraph (2) (but not taking into account
those individuals who are excluded employees within the
meaning ol section 414{q}5)).

“fy PupLic DiscLOSURE.—The Secretary shall make available
to the public the name and address of —

“(1) each person certified as a professional employer
organization under suhsection (a), and

“(2} each person whose certificalion as 2 professional
employer organization is suspended or revoked under sub-
section (d).

“(g} DETERMINATION OF EMPLOYMENT STATUS.—Except to the
extent necessary for purposes of section 3611, nothing in this section
shall be construed to affect the determineation of who 1s an employee
or employer for purposes of this title.

“(h) REGULATIONS.—The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to carry out the purposes
of this section.”.

{c) CONFORMING AMENDMENTS. —

(1) Section 3302 is amended by adding at the end the
following new subsection:

“th) TREATMENT oOF CERTIFIED PROFESSIONAL EMPLOYER
ORGANIZATIONS.—If a certified professtonal employer organization
(as defined in section 7705), or & customer of such organization,
makes a contribution to the State’s unemployment fund with respect
to wages paid to a work site employee, such certified professional
employer organization shall be eligible for the credits available
under this section with respect to such contribution.”.

(2) Section 3303(3?15 amended—

(A) by striking the period at the end of paragraph
(3) and inserting “; and” and by inserting after paragraph
(3) the following new paragraph:

“(4) if the taxpayer is a certified professional employer
organization (as defined in section 7705) that is treated as
the employer under section 3511, such certified professional
employer organization is permitted to collect and remit, in
accordance with paragraphs (1), (2), and (3), contributions

during the taxable year to the State unemployment fund with
respect to a work site employee.”, and
(B)in the last sentence—
(1) by striking “paragraphs (1), (2), and (3)” and
inserting “paragraphs {1), (2), (3), and {4}", and
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(i1} by striking “paragraph (1), (2), or (37 and
inserting “paragraph (1), (2), (3), or (4)".
(3) Section 6053(c) is amended by adding at the end the
following new paragraph:
“(8) CERTIFIED PROFESSIONAL EMPLOYER ORGANIZATIONS.—
For purposes of any report required by this subsection, in
the case of a certified professional employer organization that
is treated under section 3511 as the employer of a work site
employee, the customer with respect o whom a waork site
employee performs services shall be the employer for purposes
of reporting under this section and the certified professional
employer organization shall furnish to the customer and the

Secretary any information the Secretary preseribes as necessary

to complete such reporting no later than such time as the

Secretary shall prescribe.”.

(4) Bection 6652 is amended by adding at the end the
following new subsection:

“{n) FAILURE ToO MAKE REPORTS REQUIRED UNDER SECTIONS
3511, 6053(c)8), ann 7705 —In the case of a failure to make a
report required under section 3511, 6053(c)(8), or 7705 which con-
tamns the information required by such section on the date pre-
scribed therefor (determined with regard to any extension of time
for filing), there shall be paid (on notice and demand by the See-
retary and ip the same menner as tax) by the persen failing
to make such Teport, an amount equal to $50 for each report
with respect to which there was such a failure. In the case of
any failure due to negligence or intentional disregard the preceding
sentence shall be applied by substituting ‘$100° for ‘350".”.

(d) CLERICAL AMENDMENTS.—

(1) The table of sections for chapter 25 is amended by
adding at the end the following new item:

“Ses, 3511 Certified professicnal employer organizations,”

{2) The table of sections for chapter T8 iz amended by
inserting after the item relating to section 7704 the following
new item:

“Sec, 7705. Certified professional employer organizations.”.

(f) User FEEs.—Section 7628(h) is amended by adding at the
end the [ollowing new paragraph:

“(4) CERTIFIED PROFESSIONAL EMPLOYER ORGANIZATIONS. —
The fee charged under the program in connection with the
certification by the Becretary of a professional employer
organization under sectmn 7705 shall be an annual fee not
to exceed $1,000 per year.”

(g) EFFECTIVE DATES —

(1) IN GENERAL.—The amendments made by this section
shall apply with respect to wages lor services performed on
or after January 1 of the first calendar year beginning more
than 12 months after the date of the enactment of this Act.

(2) CERTIFICATION PROGRAM.—The Secretary of the
Treasury shall establish the certification program described

n section 7T705(b) of the Internal Revenue Code of 1986, as

added by subsection (b), not later than 6 months before the

effective date determined under paragraph (1).

(h) No INFERENCE.—Nothing contained in this section or the
amendments made by this section shall be construed to create
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any inference with respect to the determination of whe is an
employee or employer—
(1) for Federal tax purposes (other than the purposes sel
forth in the amendments made by this section), or
(2) for purposes of any other provision of law.

SEC. 207. EXCLUSION OF DIVIDENDS FROM CONTROLLED FOREIGN
CORPORATIONS FROM THE DEFINITION OF PERSONAL
HOLDING COMPANY INCOME FOR PURPOSES OF THE PER-
SONAL HOLDING COMPANY RULES.

(a) IN GENERAL.—Section 543(a)(1) is amended—
(1) by redesignating subparagraphs (C) and (I)) as subpara-
graphs (D) and (E), respectively, and
(2) by inserting after subparagraph (B) the lollowing:
%) dividends received by a United States shareholder
(as defined in section 951(b)) from 2 controlled foreign
corporation (as defined in section 957(a)),”.
(b) EFFECTIVE DATE.—The amendmenis made by this Act shall
app]}]_}lr t‘g taxable years ending on or after the date of the enactment
of this Act.

SEC. 208. INFLATION ADMUSTMENT FOR CERTAIN CIVIL PENALTIES
UNDER THE INTERNAL REVENUE CODE OF 1936,

(a) FAILURE To FILE TAX RETURN OR PaY TAX.—Section 6651
is amended by adding at the end the following new subseetion:
“(i) ADJUSTMENT FOR INFLATION.—

“(1) IN GENERAL—In the case of any return required to
be filed in a calendar year beginning after 2014, the $135
dollar amount under subsection {a) shall be increased by such
dollar amonnt multiplied by the cost-of-living adjustment deter-
mined under section 1(f)(3) determined by substituting ‘calendar
year 2013’ for ‘calendar year 1992’ in subparagraph (B) thereof.

“(2) ROUNDING.—If any amount adjusted under paragraph
(1) is not a multiple of $5, such amount shall be rounded
to the next lowest multiple of $5.”.

{b) FAILURE To FILE CERTAIN INFORMATION RETURNS, REG-
ISTRATION STATEMENTS, ETC.—

(1) IN GENERAL.—Section 6652(c) is amended by adding
at the end the following new paragraph:

“(6) ADJUSTMENT FOR INFLATION.—

“{A) TN GENERAL—In the case of any fzilure relating
to a return required to be filed in a calendar year beginning
after 2014, each of the dellar amounts under paragraphs
(1}, (2), and (3} shall be increased by such dollar amount
multiplied by the cost-ofliving adjustment determined
under section 1{f}(3) determined by substituting ‘calendar
year 2013 for ‘calendar year 1992’ in subparagraph (B)
thereof.

“B) ROUNDING—If any amount adjusted under
subparagraph (A}—

“(i) iz not less than $5,000 and is not a multiple
of $600, such amount shall be rounded to the next

lowest multiple of $500, and
“(ii) is not described in clause (i) and is not a
multiple of $5, such amount shell be rounded to the
next lowest multiple of $5.”.
(2) CONFORMING AMENDMENTS.—
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(A) The last sentemce of section 6652(c)1}A) is
amended by striking “the first sentence of thiz subpara-
graph shall be applied by substituting ‘6100’ for ‘$20' and”
and inserting “in applying the firsé sentence of this
subparagraph, the amount of the penally for each day
during which a failure continues shall be $100 in lien
of the amount otherwise specified, and”.

(B) Section 6652(c)(2)(C)i1) is amended by striking “the
ficst sentence of paragraph (1)A)Y and all that follows
and inserting “in applying the first sentence of paragraph
(1)A), the amount of the penaity for each day during
\gvhich a failure continues shall be $100 in Tew of the
amount otherwise specified, and in heu of applying the
second sentence of paragraph (1)(A), the maximum penalty
under paragraph (1XA) shall not exceed $50,000, and”

(¢) OTHER ASSESSAPLE PENALTIES WITH RESPECT TO THE
PREPARATION OF TAX RETURNS FOR OTHER PERSONS.—Section 6695
is amended by adding at the end the following new subsection:

“(h) ADJUSTMENT FOR INFLATION.—

“(1) IN GENERAL—In the case of any failure relating to
a return or cleim for refund {iled in 2 calendar year beginning
after 2014, each of the dollar amounts under subsections {a),
(b), {c), (d), (&), (N, and (g) shall be increased by such dollar
amount multiplied by the cost-of-living adjustment determined
under section 1{F¥3) determined by substituting ‘calendar year
2013’ for ‘calendar vear 1992 in subparagraph (B) thereof.

“(2) ROUNDING—If any amount adjusted under subpara-
graph (A)—

“A) is not less than $5,000 and is not a2 multiple
of $500, such amount shall be rounded te the next lowest
maultiple of $500, and

“(B) is not described in clause {i) and is not a multipls
of $5, such amount shall be rounded to the next lawest
multiple of $5.”.

(d) FAILURE TO FILE PARTNERSHIP RETURN.—Section 6698 is
amended by adding at the end the following new subsection:

“(e) ADJUSTMENT FOR INFLATION.—

“(1) In GENERAL.—In the case of any return required to
be filed in a calendar year beginning after 2014, the $195
dollar amgunt under subsection (B)1} shall he increased by
such dollar amount multiplied by the cost-of-living adjustment
determined under section 1(0)(3) determined by substituting
‘calendar year 2013 for ‘calendar year 1992 in subparagraph
(B) thereof.

“(2) ROUNDING.—If any amount adjusted under paragraph
(1) is not a multiple of $5, such amount shall be rounded
to the next lowest multiple of $5.7.

(e} FAILURE T¢ FILE S CORPORATION RETURN.—Section 6699
iz amended by adding at the end the following new subsection:

“(e) ADJUSTMENT FOR INFLATION.—

“(1) IN GENERAL.—In the case of any return required to
he fled in a calendar vear begnning after 2014, the $195

dollar amount under subsection (b)(1) shall be increased by
such dollar amount multiplied by the cost-ol-living adjustment
determined under section 1(f)}(3) determined by substituting
‘calendar year 2013 for ‘calender year 1992’ in subparagraph
(B) thereof.
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“(2) ROUNDING.—I[ any amount adjusted under paragraph

(1) is not a multiple of $5, such amount shall be rounded

to the next lowest multiple of $5.7.

(f) FarLure To FILE CORRECT INFORMATION RETURNS —Section
6721()(1) is amended by siriking “For each fifth calendar year
beginning after 2012” and inserting “In the case of any failure
relating 0 a return required to be filed in a calendar year beginning
after 2014

(g) FAILURE To FURNISH CORRECT PAYEE STATEMENTS.—Section
6722(f)(1) is amended by siriking “For each fifth calendar year
beginning after 2012” and inserting “In the case of any [ailure
telating to a statement required to be furnished in a calendar
vear beginning after 2014”7,

(h) EFFECTIVE DATE.—The amendments made by this section
ghall apply to returns required to be filed after December 31,
2014.

SEC. 209. INCREASE IN CONTINUOUS LEVY.

{a) IN GENERAL.—Paragraph (3) of section 6331(h) is amended
by striking the period at the end and inserting “and by substituting
‘80 percent’ for ‘15 percent’ in the case of any specified payment
due to a Medicare provider or supplier under title XVIII of the
Social Security Act.”.

(b) EFFECTIVE DATE —The amendment made by this section
shall apply o payments made after 180 days after the date of
the enactment of this Act.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.
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circumstances in its moving papers. The where facsimile equipment is available,

motion shall be filed within 10 days
after service of the General Counsel's
final decision. A motion for
reconsideration shall state with
particularity the extraordinary
circumstances claimed and shall be
supported by appropriate citations.

§2423.12 Settlement of unfair labor
practice charges after a Regional Director

determination to issue a compilaint but prior

te issuance of a complaint.

(a) Bilateral informal settlement
agreement. Prior to issuing a complaint,
the Regional Director may afford the
Charging Party and the Charged Party a
reasonable period of time to enter into
an informal settlement agreement to be
approved by the Regional Director.
When a Charged Party complies with
the terms of an informal settfement
agreement approved by the Regional
Director, no further action is taken in
the case. If the Charged Party fails to
perform its obligations under the
approved informal settlement
agreement, the Regional Director may
institute further proceedings.

(b) Unilateral informal settlement
agreement. If the Charging Party elects
not to become a party to an informal
settlernent agreement which the
Regional Director contcludes effectuates
the policies of the Federal Service
Labor-Management Relations Statute,
the agreement may be between the
Charged Party and the Regional
Director. The Regional Director issues a
letter stating the grounds for approving
the settlernent agreement and declining

motions; information pertaining to
prehearing disclosure, conferences,
orders, or hearing dates, times, and
locations; information pertaining to
subpoenas; and other similar matters,
except for supporting evidence and
documents submitted pursuant to

§§2423.4 and 2423.6 of this subchapter,

may be filed by facsimile transmission,
provided that the entire individual
filing by the party does not exceed 10
pages in total length, with normal
margins and font sizes.
* * *® ® *

Dated: August 19, 1998.
Joseph Swerdzewski,
General Counsel, Federal Labor Relations
Authority.
[FR Doc. 98-22645 Filed 8-21-98; 8:45 am)]
BILLING CODE 6727-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[REG-106177-97]
RIN 1545-AV18

Qualified State Tuition Programs

AGENCY: Internal Revenue Service (IRS),
Treasury. )
ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to

to issue a complaint. The Charging Party qualified State tuition programs

may obtain review of the Regional
Director's action by filing an appeal
with the General Counsel in accordance
with §2423.11{(c} and {d). The General
Counsel takes action on the appeal as

(QSTPs). These proposed regulations
reflect changes to the law made by the
Small Business Job Protection Act of
1996 and the Taxpayer Relief Act of
1997. The proposed regulations affect

Service, 1111 Constitution Avenue, NW,
Washington DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the '"Tax Regs” opticon on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax__regs/comments.html. The public
hearing will be held in room 2615,
Internal Revenue Building, 1111
Constitution Avenue NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Monice Rosenbaum, (202) 622-6070;
concerning the proposed estate and gift
tax regulations, Susan Hurwitz (202)
622-3090; concerning submissions and
the hearing, Michael Slaughter, (202)
622-7190 (not toll-free numbers),

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, OP:FS:FP,
Washington, DC 20224, Comments on
the collection of information should be
received by October 23, 1998.
Comments are specifically requested
concerning:

Whether the proposed collection of
information is necessary for the proper

~—-—setforth-in § 24231+ and@). ——— 7QSTP&establishedfandfmaintainedrbypfwmamefofmeﬁlmt-mmﬁmf R

§§2423.13-2423.19 [Reserved]

PART 2429—MISCELLANEQUS AND
GENERAL REQUIREMENTS

5. The authority citation for part 2429
continues to read as follows;

Authority: 5 US.C. 7134.

6. Section 2429.24 is amended by

revising paragraph (e) to read as follows:

§2429.24 Place and method of filing;
acknowledgment.
* * * * *

{e} All documents filed pursuant to
this section shall be filed in person, by
commercial delivery, by first-class mail,
or by certified mail; except for unfair
labor practice charges filed in
accordance with §2423.6 of this
stubchapter. Provided, however, that

State or agency or instrumentality of a
State, and individuals receiving
distributions from QSTPs. This
document also provides notice of a
public hearing on these proposed
regulations.

DATES: Written comments must be
received by November 23, 1998.
Outlines of topics to be discussed at the
public hearing scheduled for
Wednesday, January 6, 1998, at 10 a.m.
must be received by December 16, 1998.
ADDRESSES: Send submissions to
CC:DOM:CORP:R {(REG-106177-97),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Staticn,
Washington DC 20044, Submissions
may be hand delivered between the
hours of 8 am. and 5 p.m. to:
CC:DOM:CORP:R (REG-106177-97),
Courier's Desk, Internal Revenue

Internal Revenue Service, including
whether the information will have
practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information;

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase or services to provide
information.

The collection of information in this
proposed regulation is in §§1.529-
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2(e)(4), 1.529-2(f) and (i), 1.529-4, and
1.529-5(b){(2). This information is
required by the IRS to verify compliance
with sections 529(b)(3), (4), (7) and (d).
This information will be used by the IRS
and individuals receiving distributions
from QSTPs to determine that the
taxable amount of the distribution has
been computed correctly. The collection
of information is required to obtain the
benefit of being a QSTP described in
section 529. The likely respondents
and/or recordkeepers are state
governmments and distributees who
receive distributions under the
programs. The burden for reporting
distributions is reflected in the burden
for Form 1099-G, Certain Government
Payments. The burden for electing to
take certain contributions to a QSTP
into account ratably over a five year
period in determining the amount of
gifts made during the calendar year is
reflected in the burden for Form 709,
Federal Gift Tax Return.

Estimated total annual reporting/
recordkeeping burden: 705,000 hours.

Estimated average annual burden per
respondent/recordkeeper: 35 hours, 10
minutes.

Estimated number of responidents/
recordkeepers: 20,051.

Estimated annual frequency of
responses: On occasion.

An agency may not conduct or
sponsor, and a person is nat required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax refurns and tax return information
are confidential, as required by 26

or certificates on behalf of a designated
beneficiary entitling the beneficiary to a
waiver or payment of qualified higher
education expenses, or {2) contribute to
an account established exclusively for -
the purpose of meeting qualified higher
education expenses of the designated
beneficiary. Qualified higher education
expenses, for purposes of section 529,
are tuition, fees, books, supplies, and
equipment required for enrollment or
attendance at an eligible educational
institution, as well as certain rcom and
board expenses for students who attend
an eligible educational institution at

- least half-time. An eligible educational

institution is an accredited post-
secondary educational institution
offering credit toward a bachelor’s
degree, an associate’s degree, a graduate-
level or professional degree, or another
recognized post-secondary credential.
The institution must be eligible to
participate in Department of Education
student aid programs.

QSTPs established and maintained by
a State {or agency or instrumentality
thereof) must require atl contributions
to the program be made only in cash.
Neither contributors nor designated
beneficiaries may direct the investment
of any contributions or any earnings on
contributions. No interest in the
program may be pledged as security for
a loan. A separate accounting must be
provided to each designated beneficiary
in the program. A program must impose
a more than de minimis penalty on
refunds that are not used for qualified
higher education expenses, not made on
account of death or disability of the
designated beneficiary, or not made on
account of a scholarship or certain other
educational allowances. A program
must provide adequate safeguards to
prevent contributions in excess of those
necessary to provide for the qualified

Any distribution, or portion of a
distribution, that is transferred within
60 days under a QSTP to the credit of
a new designated beneficiary who is a
member of the family of the old
designated beneficiary shall not be
treated as a distribution. A change in the
designated beneficiary of an interest in
a QSTP shall not be treated as a
distribution if the new beneficiary is a
member of the family of the old
beneficiary. A member of the family
means the spouse of the designated
beneficiary or an individual who is
related to the designated beneficiary as
described in section 152(a)(1} through
(8) or is the spouse of any of these
individuals.

Section 529, as added to the Code by
the Small Business Job Protection Act of
1996 (1996 Act), contained provisions
addressing the estate, gift, and
generation-skipping transfer tax. The
provisions were significantly revised,
effective prospectively, by the Taxpayer
Relief Act of 1997 (1997 Act).

A contribution on behalf of a
designated beneficiary to a QSTP which
is made after August 20, 1996, and
before August G, 1397, is not treated as
a taxable gift. Rather, the subsequent
waiver (or payment} of qualified higher
education expenses of a designated
heneficiary by (or to) an educational
institution under the QSTP is treated as
a qualified transfer under section
2503(e) and is not treated as a transfer
of property by gift for purposes of
section 2501. As such, the contribution
is not subject to the generation-skipping
transfer tax imposed by section 2601.

In contrast, under section 529 as
amended by the 1997 Act, a
contribution on behalf of a designated
beneficiary to a QSTP after August 5,
1997, is a completed gift of a present
interest in property under section

~ U5SC 6103

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) relating to
qualified State tuition programs
described in section 529. Section 529
was added to the Internal Revenue Code
by section 1806 of the Small Business
Job Protection Act of 1996, Public Law
104-188, 110 Stat. 1895. Section 529
was modified by sections 211 and
1601(h) of the Taxpayer Relief Act of
1997, Public Law 105-34, 111 Stat. 810
and 1092.

Section 529 provides tax-exempt
status to qualified State tuition
programs {QSTPs) established and
maintained by a State (or agency or
instrumentality thereof) under which
persons may (1) purchase tuition credits

higher education expenses of the
beneficiary. A specified individual must
be designated as the beneficiary at the
commencernent of participation in a
QSTP, unless the interests in the
program are purchased by a State or
local government or a tax-exempt
organization described in section
501(c) (3} as part of a scholarship
program operated by such government
or organization under which
beneficiaries to be named in the future
will receive the interests as
scholarships.

Distributions under a QSTP are
includible in the gross income of the
distributee in the manner as provided
under section 72 o the extent not
excluded from gross income under any
other provision. Distributions include
in-kind benefits furnished to a
designated beneficiary under a QSTP.

2503tb) fromthe contributortothe—— o
designated beneficiary and is ot a
qualified transfer within themeaning of
section 2503(e}). The portion of a
contribution excludible from taxable
gifts under section 2503(b} also satisfies
the requirements of section 2642(c)(2}
and, therefore, is also excludible for
purposes of the generation-skipping
transfer tax imposed under section
2601. For purposes of the annual
exclusion, a contributor may elect to
take certain contributions to a QSTP -
into account ratably over a five-year
period in determining the amount of
gifts made during the calendar year,
Under section 529 as amended by the
1997 Act, a transfer which occurs by
reason of a change in the designated
beneficiary of a QSTP, or a rollover from
the account of one beneficiary to the
account of another beneficiary in a
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QSTP, is not a taxable gift if the new
beneficiary is a member of the family, as
defined in section 529(e)(2), of the old
beneficiary, and is assigned to the same
generation, as defined in section 2651,
as the old beneficiary. If the new
beneficiary is assigned to a lower
generation than the old beneficiary, the
transfer is a taxable gift from the old

. beneficiary to the new beneficiary
regardless of whether the new
beneficiary is a member of the family of
the old beneficiary. In addition, the
transfer will be subject to the
generation-skipping transfer tax if the
new beneficiary is assigned to a
generation which is two or more levels
lower than the generation assignment of
the old beneficiary. The five-year
averaging election for purposes of the
gift tax annual exclusion may be applied
to the transfer.

Regarding the application of the estate
tax, the value of any interest in any
QSTP which is attributable to
contributtons made by a decedent who
died after August 20, 1996, and before
June 9, 1997, is includible in the
decedent’s gross estate. In contrast,
pursuant to the 1997 Act amendments
{o section 529, the value of such an
interest is not includible in the gross
estate of a decedent who dies after June
8. 1997, unless the decedent had elected
the five-year averaging rule for purposes
of the gift tax annual exclusion and died
before the close of the five-year period.
In that case, the portion of the
contribution allocable to calendar years
beginning after the decedent’s date of
death is includible in his gross estate.

Also, pursuant to the 1997 Act
amendments to section 529, the value of
any interest in a QSTP held fora
designated beneficiary who dies after
June B, 1997, is includible in the
designated beneficiary’s gross estate.

and mandate inclusion of the value of
the undistributed interest in the QSTP
in the gross estate of the contributor
under sections 2036 and/or 2038.
However, under section 529, the gross
estate of a contributor who dies after
June 8, 1997, dees not include the value
of any interest in a QSTP attributable to
coniributions from the contributor
(except ameunts attributable to calendar
years after death where the five-year

- averaging rule has been elected). Also,

because a contribution after August 5,
1997, is a completed gift from the
contribtitor to the designated
beneficiary, any subsequent transfer
which occurs by reason of a change in
the designated beneficiary or a rollover
from the account of the original
designated beneficiary to the account of
another beneficiary is treated, to the
extent it is subject to the gift and/or
generation-skipping transfer tax, as a
transfer from the original designated
beneficiary to the new beneficiary. This
is the result even though the change in
beneficiary or the rollover is made at the
direction of the contributor under the
terms of the contract.

Comments From Notice 96-58

In Notice 96-58, 1996-2 C.B. 226, the
Internal Revenue Service invited
commerits on section 529 including the
requirements for reporting distributions
by QSTPs, the requirements for
qualification and operation of programs,
and the treatmment of distributions made
by programs for federal tax purposes.
Eighteen comrnents were received. The
comments addressed a broad range of
issues, including but not limited to,
those outlined by Notice 96-58, the
concept of account ownership and gift
tax rules, enforcement of penalties,
accounting and recordkeeping, and

. The Federal estate and gift tax
treatment of QSTP interests has no
effect on the actual rights and
obligations of the parlies pursuant to the
terms of the contracts under State law.
In addition, the estate and gift tax
treatment of contributions to a QSTP
and interests in a QSTP is generaily
different from the treatment that would
otherwise apply under generally
applicable estate and gift tax principles.
For example, under most contracts, the
contributor may retain the right to
change the designated beneficiary of an
_account, to designate any person other
than the designated beneficiary to
whom funds may be paid from the
account, or to receive distributions from
the account if no such other person is
designated. Such rights would
ordinarily cause the transfer to the
account to fail to be a completed gift

existence on August 20, 1996. The
sumrnary below is not intended to be a
complete discussion of the comments.
However, all matters presented in the
comments were considered in the
drafting of this notice of proposed
rulemaking.

One commenter discussed in detail
the requirements that a QSTP be
“established and maintained” by a State
or agency or instrumentality of a State.
The commenter recommended a list of
factors to be considered in determining
whether a State maintains the program.
This commenter and others urged that
the use of outside contractors or the
holding of program deposits at a private
financial institution selected by the
State not he determinative of whether
the program was maintained by the
State.

One commenter was endorsed by
several others for suggesting two
specific safe harbors to satisfy the
requirement that a program impose
more than a de minimis penalty on
refunds. The first safe harbor was a 5
percent of earnings penalty on refunds
of earnings prior to the designated
beneficiary matriculating, reduced to at
least a 1 percent penalty on refunds of
earnings only after the age of
matriculation. The second safe harbor
was a fixed-rate safe harbor equal to the
lesser of $50 or 1 percent of the assets
distributed. Another commenter
suggested an additional safe harbor
based on the return of Series EE savings
bonds. That commenter also suggested
that safe harbors are not necessarily the
minimum acceptable penalties and that
all facts and circumstances should be
taken into account in determining the
adequacy of penalties that are less than
the safe harbor penalties.

Commenters urged that regulations
limit or avoid rules requiring programs
to enforce penalties or require
substantiation to ensure that
disbursements are used to pay for
qualified higher education expenses.
Recognizing however that there may be
some misuse in this area, commenters
recommended that checks from QSTPs
be marked with a special endorsement
or be payable to both the educaticnal
institution and the designated
beneficiary.

Commenters suggested that the
prohibition on investment direction not
include a choice between a prepaid
tuition program and a savings program
(established and maintained in one
State}, a choice among options in a
prepaid tuition program, a choice
among options for the initial
contribution to the program, or an

transitionretief for programsim——— — —opportunity to change investment

strategies. One commenter suggested
that the prohibition on investment
direction not apply to prevent
participation in the program by program
board and staff members.

Commenters suggested several
approaches for satisfying the prohibition
on excess contributions. Two safe
harbors were proposed; one was based
upon eight times the average annual
undergraduate tuition and required fees
at private four-year universities; the
other was based upon five years of
tuition, fees, books, supplies, and
equipment at the highest cost institution
altowed by the State’s program. Other
approaches proposed allowing the
provision of adequate safeguards to
prevent excess contributions to be left to
the discretion of the program or
allowing the contributor to certify that
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no attempt would be made to overfund
the account.

Commenters made suggestions and
raised concerns regarding: separate
accounting rules including, but not

limited to, the valuation and tracking of -

tuition units; the operating rules treating
all programs in which an individual is

a designated beneficiary as one program,
and treating all distributions during a
taxable year as one distribution; the
application of section 72 to calculate
distributions; and, income tax
consequences relating to account
ownership, penalties, and withholding.

The modifications made to section
529 by the Taxpayer Relief Act of 1897
have addressed, in large part, the issues
raised by commenters concerning
transition relief for programs in
existenice on August 20, 1996, estate and
gift tax consequences for contributors
and designated beneficiaries, and
definitions pertaining to family
members and eligible educational
institutions.

Explanation of Provisions

Qualification as Qualified State Tuition
Program (QSTP): Unrelated Business
Income Tax and Filing Requirements

The proposed regulations provide
guidance on the requirements a program
must satisfy in order to be a QSTP
described in section 529. A program that
meets these requirements generally is
exempt from income taxation. However,
a QSTP is subject to the taxes imposed
by section 511 relating to imposition of
tax on unrelated business income. For
purposes of section 529 and these

_fegulations, an interest in a QSTP shall
not be treated as debt for purposes of
" section 514; consequently, investment

Established and Maintained

The proposed regulations provide that
a program is established by a State or
agency or instrumentality of the State if
the program is initiated by State statute
or regulation, or by an act of a State
official or agency with the authority to
act on behalf of the State, A program is
maintained by a State or agency or
instrurmnentality of a State if all the terms
and conditions of the program are set by
the State or agency or instrumentality
and the State or agency or
instrumentality is actively involved on
an ongoing basis in the administration
of the program, including supervising
all decisions relating to the investment
of assets coniributed to the program.
The proposed regulations set forth
factors that are relevant in determining
whether a State, agency or
instrumentality is actively involved in
the administraticn of the program.
Included in the factors is the manner
and extent to which it is permissible for
the program to contract out for
professional and financial services.

Penalties and Substantiation—Safe
Harbors

As required by section 529(b}(3), a
more than de minimis penalty must be
imposed on the earnings portion of any
distribution from the program that is not
used for the qualified higher education
expenses of the designated beneficiary,
not made on account of the death or
disability of the designated beneficiary,
or not made on account of a scholarship
or certain other payments described in
sections 135(d}(1}(B) and (C) that are
received by the designated beneficiary
to the extent the amount of the refund
does not exceed the amount of the
scholarship, allowance, or payment. The
penalty shall also not apply to rollover

more than de minimis if it is equal to
or greater than 10 percent of the
earnings.

To be treated as imposing a more than
de minimis penalty as required by
section 529{b}{3) a program must
implement practices and procedures for
identifying whether a distribution is
subject to a penalty and collecting any
penalty that is due. The proposed
regulations, in the form of a safe harbor,
set forth practices and procedures that
may be implemented by a program. The
safe harbor provides that distributions
are treated as payments of qualified
higher education expenses if the
distribution is made directly to an
eligible educational institution; the
distribution is made in the form of a
check payable to both the designated
beneficiary and the eligible educational
institution; the distribution is made
after the designated beneficiary submits
substantiation showing that the
qualified higher education expenses
were paid and the program reviews the
substantiation; or the designated
beneficiary certifies prior to distribution
the amount to be used for qualified
higher education expenses and the
program requires substantiation of
payment within 30 days of making the
distribution, the program reviews the
substantiation, and the program retains
an amount necessary tc collect the
penalty owed on the distribution if valid
substantiation is not produced.

The safe harbor procedure provides
that a penalty be collected on all other
distributions except where prior to
distribution the program receives
written third party confirmation that the
designated beneficiary has died or
become disabled or bas received a
scholarship or allowance or payment
described in section 135(d)(1} (B) or (C}.
Aliernatively, distributions may be

incomeearned-on-contributionsto-the —Hsiributions described 1T section

program by purchasers will not
constitute debt-financed income subject
to the unrelated business income tax.
However, investment income of the
QQSTP shall be subject to the unrelated
business income tax to the extent the
program incurs indebtedness when

” - acquiring or improving income-

producing property. Earnings forfeited
on educational contracts or savings,

“amounts collected as penalties on
refunds or excess contributions, and
certain administrative and other fees are
not unrelated business income to the
QSTP. A QSTP is not required to file
Form 990, Return of Organization
Exempt From Income Tax, however, this
does not affect the obligation of a QSTP
to file Form 890-T, Exempt
Organization Business Income Tax
Return.

529(c) (3}(C) which are discussed in the
section titled frtcome Tax Treatment of
Distributees, below. The proposed
regulations provide that a penalty is
more than de minimis if it is consistent
with a program intended to assist
individuals in saving exclusively for
gualified higher education expenses.
Whether any penalty is more than de
minimis will depend upon the facts and
circumstance of the particular program,
including the extent to which the
penalty offsets the federal income tax
benefit from having deferred income tax
liability on the earnings portion of any
distribution. The proposed regulations
provide a safe harbor penalty that a
program may adopt for satisfying this
requirement. For purposes of the safe
harbor, a penalty imposed on the
earnings portion of a distribution is

made upon the certificafion of the
account owner that the designated
beneficiary has died or become disabled
or has received a scholarship or
allowance or payment described above,
if the program withholds a portion of
the distribution as a penalty. The
penalty may be refunded after receipt of
third party confirmation of the
certification made by the account
owner. .

The safe harbor procedure provides
that a program may document amounts
refunded from eligible educational
institutions that were not used for
qualified higher education expenses by
requiring a signed written statement
from the distributee identifying the
amount of any refund received from an
eligible educational institution at the
end of each year in which distributions
for qualified higher education expenses
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were made and of the next year. A
program must also have proceddres o
collect the penalty either by retaining a
sufficient balance in the account to pay
the penalty, withholding an amount
equal to the penalty from a distribution,
or collecting the penalty on a State
income tax return.

Other Requirements for QSTP
Qualification

As described in section 529(b) (1){4),

the proposed regulations provide that

" contributions to the prograrm can be
placed into either a prepaid educational
arrangement or contract, or an
educational savings account, or both,
but cannot be placed into any other type
of account. Contributions may be made
only in cash and not in property as

. provided in section 529(b) (2}, however,
the proposed regulations provide that a
program may accept payrent in cash, or
by check, money order, credit card, or
similar methods.

Section 529(b){4) requires that a
program provide separate accounting for
each designated beneficiary. Separate
accounting requires that contributions
for the benefit of a designated
beneficiary and earning attributable to
those contributions are allocated to the
appropriate account. The proposed
regulations provide that if a program
does not ordinarily provide each
account owner an annual account
statermnent showing the transactions
related to the account, the program must
give this information to the account
‘owner or designated beneficiary upon
request.

Section 529(b) (5) states that a program
shall not be treated as a QSTP unless it
provides that any contributor to, or
desipgnated beneficiary under, such
program may not directly or indirectly
direct the investment of any

board members or employees of a

- ‘contractor it hires to perform

administrative services to purchase
tuition credifs or certificates or make
contributions.

Section 529(b) (6) provides that a
program may not allow any interest in
the program, or any portion of an
interest in the program, to be used as
security for a loan. The proposed
regulations clarify that this restriction
includes, but is not limited to, a
prohibition on the use of any interest in
the program as security for a loan used
to purchase the interest in the program.

Section 529(b) (7} requires a program
to establish adequate safeguards to
prevent contributions for the benefit of
a designated beneficiary in excess of
those necessary to provide for the
qualified higher education expenses of
the designated beneficiary. The
proposed regulations provide a safe
harbor that permits a program to satisfy
this requirement if the programn will bar
any additional contributions to an
account as soon as the account reaches
a specified limit applicable to all
accounts of designated beneficiaries
with the same expected year of
enrollment. The total contributions may
not exceed the amount determined by
actuarial estimates that is necessary to
pay tuition, required fees, and room and
board expenses of the designated
beneficiary for five years of
undergraduate enrollment at the highest
cost institution allowed by the program.
The safe harbor in the proposed
regulations applies only to the program.
Despite the fact that a program has met
the safe harbor, a particular account
established under the program may have
a balance that exceeds the amount
actually needed to cover the particular
designated beneficiary’s qualified higher
education expenses. [Mstributions made

contributions made into an account
under a QSTP are recovered ratably over
the period of time distributions are
made. The amount of taxable earnings
shall be determined by applying an
earnings ratio, generally the earnings
allocable to the account as of the close
of the calendar year divided by the total
account balance as of the close of the
calendar year, to the distribution. In the
case of a prepaid educational services
account, this method of calculating
taxable earnings utilizes an average
value for each unit of education (e.g.,
credit, hour, semester, or other unit of
education) that is distributed rather than
the recovery of the cost of any particular
unit of education.

In accordance with section
529(cH3}(C}, the proposed regulations
permit nontaxable rollover
distributions. A rollover consists of a
distribution or transfer from an account
of a designated beneficiary that is
transferred to or deposited within 60
days of the distribution into an account
of another individual who is a member
of the family of the designated
beneficiary. A distribution is not a
rollover distribution unless there is a
change in beneficiary. The new
designated beneficiary’s account may be
in a QSTP established or maintained by
the same State or by another State. A
transfer from the designated beneficiary
to himself or herself, regardless of
whether the transfer is to an account
within the same QSTP or ancther QSTP
in the same or another State, is nota
rollover distribution and is taxable
under the general rule. The Internal
Revenue Service is concerned about the
use of multiple rollovers to circumvent
the restriction on investment direction.
In particular, the Internal Revenue
Service requests comments on this
issue, including whether limits should

contributions to the program oOr any
earnings thereon. A pragram will not
violate the requirement of this
paragraph if it permits a person who
establishes an account to select between
a prepaid educational services account
and an educational savings account, or
to select among different invesiment
strategies designed exclusively by the
program, at the time that an educational
savings account is established.
However, the proposed regulations
clarify that a program will violate this
requirement if, after an account with the
program initially is established, the
account owner, a contributor, or the
designated beneficiary subsequently is
permitted to select among different
investment options or strategies. A
program will not violate this
requirement merely because it permits
its board members, its employees, or the

that are not used for qualified higher
education expenses of the designated
beneficiary are subject to the penalty
provisions of section 529(b) (3).

Income Tax Treatment of Distributees

In accordance with section 523(c)(3),
the proposed regulations provide that
distributions made by a QSTP,
including any benefit furnished in-kind,
must be included in the gross income of
the distributee to the extent that the
distribution censists of earnings. The
proposed regulations clarify that term
“distributee” refers to the designated
beneficiary or the account owner who
receives or is treated as receiving a
distribution from a QSTP. As required
by section 529(c) (3} (A}, distributions
under a QSTP must be included in
income in the manner as provided
under section 72. Therefore, deposits or

be placed on the number of rollovers
permitted within a certain time period
or rollovers back to the original
designated beneficiary. No taxable
distribution will resuli from a change in
designated beneficiary of an interest in
a QSTP purchased by a State or local
government or an organization
described in section 501(c}(3) as part of
a scholarship program.

Reporting Requirements

The proposed regulations set forth
recordkeeping and reporting
requirements, A QSTP must maintain
records that enable the program to
produce an annual account balance for
each account. See, requirements related
to section 529(b)(4) above. A QSTP must
report taxable earnings on Form 1099-
G, Certain Government Payments, to
distributees. Any reporting
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- requirements promulgated under
section 529(d} apply in lieu of any other
reporting requirement for a program that
may apply with respect to information
returns or payee statements or
distributions. The proposed regulations
contain more detail on how the
information must be reported.

Estate and Gift Tax

The proposed regulations provide
guidance on the gift and generation-
skipping transfer tax consequences of
contributions to a QSTP, a change in the
designated beneficiary of a QSTP, and a
rollover from the account of one
beneficiary to the account of another
beneficiary under a QSTP. The
proposed regulations also provide
guidance on whether and to what extent
the value of an interest in a QSTP is
includible in the gross estate of a
contributor to a QSTP or the gross estate
of a designated beneficiary of a QSTP.
Because of the amendments to section
529 made by the Taxpayer Relief Act of
1997, different gift tax rules apply to
conitributions made after August 20,
1996, and before August 6, 1997, than
apply to contributions made after
August 5, 1997, Also, estates of
decedents dying after August 20, 1996,
and before June 9, 1997, are treated
differently from estates of decedents
dying after June 8, 1997. Comments are
requested specifically on whether there
is a need for more detailed guidance
with respect to the estate, gift, and
generation-skipping transfer tax
provisions.

Transition Rules

In acecordance with section 1806(c) of
the Small Business Job Protection Act of
1896 and section 1601{h} of the
Taxpayer Relief Act of 1997, special
transition rules apply to programs in

proposed regulations provide that no
income tax liability will be asserted
against a QSTP for any period before the
program meets the requirements of
section 529 and these regulations if the
program qualifies for the transition
relief. A program shall be treated as
meeting the transition rule if it conforms
to the requirements of section 329 and
these regulations by the date of final
regulations.

The proposed regulations provide
transition rules that grandfather certain
provisions in contracts issued and
accounts opened before August 20,
1996. These contracts may be honored
without regard to the definitions of
“member of the family™ and “eligible
educational institution™ used in section
529} (2) and (3), and without regard to
section 529(b}(6) which prohibits the

existence on August 20, 1996. The ——timely to-the TRS: AlF comments-will be

pledging of a QSTP interest as security
for a loan. However, regardless of the
terms of any agreement executed before
August 20, 1996, distributions made by
the QSTP are subject to tax according to
the rules of § 1.529-3 and subject to the
reporting requirements of § 1.529-4.

Proposed Effective Date

These regulations are proposed to be
effective on the date they are published
in the Federal Register as final
regulations. Taxpayers may, however,
rely on the proposed regulations for
taxable years ending after August 20,
1996. Programs that were in existence
on August 20, 1996, may also rely upon
the transition rules provided.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because the
regulations do not impaose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Commenits and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal authors of these
proposed regulations are Monice
Rosenbaum, Office of Associate Chief
Counsel (Employee Benefits and Exempt
Organizations) and Susan Hurwitz,
Oifice of the Associate Chief Counsel
{(Passthroughs and Special Indusiries).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 US.C. 7805 * * *

Par. 2. An undesignated
centerheading and §§ 1.529--0 through
1.529-6 are added to read as follows:

Qualified State Tuition Programs

§1.529-0 Table of contents,

This section lists the following
captions contained in 8§ 1.529-1
through 1.529-6:

§1.529-1 Qualified State tuition program,

available for public inspection and
copying.

A public hearing has been scheduled
for Wednesday, January 6, 1999,
beginning at 10 a.m. in room 2615 of the
Internal Revenue Building, 1111
Constitution Avenue, NW,, Washington,
DC. Because of access restrictions,
visitors will not be admitted beyond the
Internal Revenue Building lobby more
than 15 minutes before the hearing
starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons who wish to present oral
comments at the hearing must submit
written comments and an outline of the
topics to be discussed and the time to
be devoted to each topic {signed original
and eight (8) copies) by December 18,
1998.

unrelated business income tax and
definitions.

(@) In general.

(b} Unrelated business income tax rules.

(1) Application of section 514.

(2) Penalties and forfeitures.

(3) Administrative and other fees.

(c) Definitions.

§1.529-2 Qualified State tuition program
described.

(@) In general.

(b} Established and maintained by a State or
agency or instrumentality of a State.

(1} Established.

(2) Maintained.

(3} Actively involved.

(c) Permissible uses of contributions.

(d) Cash contributions

(e) Penalties on refunds.

(1) General rule.

(2) More than de minimis penalty.

(1) In general.

(1i) Safe harbor.
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{3) Separate distributions.

(4) Procedures for verilying use of
distributions and imposing and
collecting penakties.

(i) In general.

(i1) Safe harbor.

(&) Distributions treated as payments of
qualified higher education expenses.

(B) Treatment of all other distributions.

{(C) Refunds of penalties.

{D} Documnentation of amounts refunded and
not used for qualified higher education
expenses.

(E) Procedures to collect penalty.

{f} Separate accounting.

(g) No investment direction.

(h} No pledging of interest as security.

(i) Prohibition on excess contributions.

{1) In general.

{2) Safe harbor.

§1.529-3 Income tax treatment of
distribitees.

() Taxation of distributions.

(1) In general.

(2) Rollover distributions.

(b} Computing taxable earnings.

(1) Amount of taxable earnings in a
distribution.

(i) Educational savings account,

(i) Prepaid educational services account.

(2) Adjustment for programs that treated
distributions and earmings in a different
manner for years beginning before
January 1, 1999.

(3) Exarmples.

{c) Change in designated beneficiaries.

(1) General rule.

{2) Scholarship program.

{d) Aggregation of accounts.

§1.529-4 Time, form, and manner of
reporting distributions (rom QSTPs and
backup withhelding.

(a) Taxable distributions.

(b) Requirement to file return.

(1) Form of return.

(2) Payor.

(3) Information included on return.

{4) Time and place for filing return.

{(5) Returns required on magnetic media.

(c) Estate tax treatment for estates of
decedents dying after August 20, 1296,
and before June 9, 1997,

(d) Estate tax treatment for estates of
decedents dying after June 8, 1997.

(1) In general.

(2) Excess contributions.

(3) Designated beneficiary decedents.

§1.529-6 Transition rules.

(a) Effective date.

(b} Programs maintained on August 20, 1996.

{c) Retroactive effect.

{d) Contracts entered into and accounis
opened before August 20, 1996.

{1) In general.

(2) Interest in program pledged as security for
aloan.

(3) Member of the family.

(4) Eligible educational institution.

§1.529-1 Qualified State tuition program,
unrelated business income tax and
definitions. :

(a) Inn general. A qualified State tuition
program (QSTP) described in section
529 is exempt from income tax, except
for the tax imposed under section 511
on the QSTP's unrelated business
taxable income. A QSTP is not required
to file Form 990, Return of Organization
Exempt From Income Tax, Form 1041,
U.S. Income Tax Return for Estates and
Trusts, or Form 1120, U.S. Corporation
Income Tax Return. A QSTP may be
required to file Form 990-T, Exempt
Organization Business Income Tax
Return. See §§1.6012-2(e} and 1.6012-
3{a)(5) for requirements for filing Form
990-T.

(b) Unrelated business income tax
rules. For purposes of section 529, this
section and §§1.529-2 through 1.529-6:

(1) Application of section 514. An
interest in a QSTP shall not be treated
as debt for purposes of section 514.
Consequently, a QSTP’s investment
income will not constitute debt-
financed income subject to the

{6) Extension of time to file return.

(c) Requirement to furnish statement to the
distributee.

(1) In general.

{2) Information included on statement.

(3) Time for furnishing statement.

{4) Extension of timne to furnish statement.

{d) Backup withholding.

{e) Effective date.

§1.528-5 Estate, gift, and generation-

skipping transfer tax rules relating to

gualified State tuition programs.

(@) Gift and generation-skipping transfer tax
treatrnent of contributions after August
20, 1996, and before August 6, 1997.

{b) Gift and generation-skipping transfer tax

treatmeni of contributions after August 5,

1997,

(1) In general.

{2) Contributions that exceed the annual
exclusion amount.

{3) Change of designated beneficiary or
rollover.

tinrelated business income tax merely
because the program accepts
contributions and is obligated to pay out
or refund such contributions and certain
earnings attributable thereto to

" designated beneficiaries or to account

owners. However, investment income of
a QSTP shall be subject to the unrelated
business income tax as debt-financed
income to the extent the program incurs
indebtedness when acquiring or
improving income-producing property.
(2) Penalties and forfeitures. Earnings
forfeited on prepaid educational
arrangements or contracts and
educational savings accounts and
retained by a QSTP, or amounts
collected by a QSTP as penalties on
refunds or excess contributions are not
unrelated business income to the QSTP.
(3) Administrative and other fees.
Amounts paid, in order to open or

maintain prepaid educational
arrangements or contracts and
educational savings accounts, as
administrative or maintenance fees, and
other similar fees including late fees,
service charges, and finance charges, are
not unrelated business income to the
QSTP.

(c) Definitions. For purposes of
section 529, this section and §§ 1.529-
2 through 1.529-6:

Accournt means the formal record of
transactions relating to a particular
designated beneficiary when it is used
alone without further modification in
these regulations. The term includes
prepaid educational arrangements or
contracts described in section
529(b) (1){A}i) and educational savings
accounts described in section
529(b} (1) (A) (ii).

Account owner means the person
who, under the terms of the QSTP or
any contract setting forth the terms
under which contributions may be made
to an account for the benefit of a
designated beneficiary, is entitled to
select or change the designated
beneficiary of an account, to designate
any person other than the designated
beneficiary to whom funds may be paid
from the account, or to receive
distributions from the account if no
such other person is designated.

Contribution means any payment
directly allocated to an account for the
benefit of a designated beneficiary or
used to pay late fees or administrative
fees associated with the account. In the
case of a tax-free rollover, within the
meaning of this paragraph {c), into a
QSTP account, only the portion of the
rollover amount that constituted
investment in the account, within the
meaning of this paragraph (c), is treated
as a contribution to the account as
required by § 1.529-3(a) (2).

Designated beneficiary means—

(1} The individual designated as the
beneficiary of the account at the time an
account is established with the QSTP;

(2) The individual who is designated
as the new beneficiary when
beneficiaries are changed; and

(3) The individual receiving the
benefits accumulated in the account as
a scholarship in the case of a QSTP
account established by a State or local
government or an organization
described in section 501(c){3) and
exempt from taxation under section
501(a) as part of a scholarship program
operated by such government or
organization.

Distributee means the designated
benefictary or the account owner who
receives or is treated as receiving a
distribution from a QSTP. For example,
if a QSTP makes a distribution directly
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to an eligible educational institution to
pay tuition and fees for a designated
beneficiary or a QSTP makes a
distribution in the form of a check
payable to both a designated beneficiary
and an eligible educational institution,
the distribution shall be treated as
having been made in full to the
designated beneficiary.

Distribution means any disbursement,
whether in cash or in-kind, from a
QSTP. Distributions include, but are not
limited to, tuition credits or certificates,
payment vouchers, tuition waivers or
other similar items. Distributions also
include, but are not lirnited to, a refund
to the account owner, the designated
beneficiary or the designated
beneficiary’s estate.

Earnings attributable to an account
are the total account balance on a
particular date minus the investment in
the account as of that date.

Earnings ratio means the amount of
earnings allocable to the account on the
last day of the calendar year divided by
the total account balance con the last day
of that calendar year. The earnings ratio
is applied to any distribution made
during the calendar year. For purposes
of computing the earnings ratio, the
earnings allocable to the account on the
last day of the calendar year and the
total account balance on the last day of
the calendar year include all
distributions made during the calendar
year and any amounts that have been
forfeited from the account during the
calendar year.

Eligible educational institution means
an institution which is deseribed in
section 481 of the Higher Education Act
of 1965 (20 U.5.C 1088) as in effect on
August 5, 1997, and which is eligible to
participate in a program under title IV
of such Act. Such institutions generally

Investment In the account means the
sum of all contributions made to the
account on or before a particular date
less the aggregate amount of
contributions included in distributions,
if any, made from the account on or
before that date.

Member of the family means an
individual who is related to the
designated beneficiary as described in
paragraphs (1) through (9) of this
definition. For purposes of determining
who is a member of the family, a legally
adopted child of an individual shall be
treated as the child of such individual
by blood. The terms brother and sister
include a brother or sister by the
halfbleod. Member of the family
means—

(1) A son or daughter, or a descendant
of either;

(2) A stepson or stepdaughter;

(3) A brather, sister, stepbrother, or
stepsister;

(4) The father or mother, or an
ancestor of either;

(5) A stepfather or stepmother;

(6) A son or daughter of a brother or
sister;

{(7) A brother or sister of the father or
mother;

(8} A son-in-law, daughter-in-law,
father-in-law, mother-in-law, brother-in-
law, or sister-in-law; or

(9) The spouse of the designated
beneficiary or the spouse of any
individual described in paragraphs (1)
through {8} of this definition.

Person has the same meaning as
under section 7701{a)(1}.

Qualified higher education expenses
means—

(1) Tuition, fees, and the costs of
books, supplies, and equipment
required for the enrollment or
attendance of a designated beneficiary at
an eligible educational institution; and

operated housing, room and board costs
shall not exceed the amount normally
assessed most residents for room and
board at the institution. For all other
designated beneficiaries the amount
shall not exceed $2.500 per academic
year. For this purpose the term
academic year has the same meaning as
that term 1is given in 20 U.5.C. 1088(d}
as in effect on August 5, 1997.

(ii) Room and board shall be treated
as qualifted higher education expenses
for a designated beneficiary if they are
incurred during any academic period
during which the designated beneficiary
is enrolled or accepted for enrollment in
a degree, certificate, or other program
(including a program of study abroad
approved for credit by the eligible
educational institution} that leads to a
recognized educational credential
awarded by an eligible educational
institution. In addition, the designated
beneficiary must be enrolled at least
half-time. A student will be considered
to be enrolled at least half-time if the
student is enrolled for at least half the
full-time academic workload for the
course of study the student is pursuing
as determined under the standards of
the institution where the student is
enrolled. The institution’s standard for
a full-time workload must equal or
exceed the standard established by the
Department of Education under the
Higher Education Act and set forth in 34
CFR 674.2(b).

Rollover distribution means a
distribution or transfer from an account
of a designated beneficiary that is
transferred to or deposited within 60
days of the distribution into an account.
of another individual who is a member
of the family of the designated
beneficiary. A distribution is not a
rollover distribution unless there is a

“are accredited post-secondary

educational institutions offering credit
toward a bachelor's degree, an
associate’s degree, a graduate level or
professional degree, or another
recognized post-secondary credential.
Certain proprietary institutions and
post-secondary vocational institutions
also are eligible institutions. The
institution must be eligible to
participate in Department of Education
student aid programs.

Final distribution means the
distribution from a QSTP account that
reduces the total account balance to
zero.

Forfeit means that earnings and
contributions allocable to a QSTP
account are withdrawn by the QSTP
from the account or deducted by the
QSTP from a distribution to pay a
penalty as required by § 1.529-2(e).

(2} The costs of room and board (as
limited by paragraph {2) (i) of this
definition) of a designated beneficiary
(who meets requirements of paragraph
(2)(ii) of this definition) incurred while
attending an eligible educaticnal
institution:

(i} The amount of room and board
treated as qualified higher education
expenses shall not exceed the minimum
room and board allowance determined
in calculating costs of attendance for
Federal financial aid programs under
section 472 of the Higher Education Act
of 1965 (20 U.S.C. 108711) as in effect
on August 5, 1997. For purposes of
these regulations, room and board costs
shall not exceed $1,500 per academic
year for a designated beneficiary
residing at home with parents er
guardians. For a designated beneficiary
residing in institutionally owned or

change in béneficiary. The iew
designated beneficiary’s account may be
in a QSTP in either the same State or a
QSTP in another State.

Total account balance means the total
amount or the total fair market value of
tuition credits or certificates or similar
benefits allocable to the account on a
particular date. For purposes of
computing the earnings ratio, the total
account balance is adjusted as described
in this paragraph (c).

§1.529-2 Qualified State tuition program
described.

(a} In general. To be a QSTP, a
program must satisfy the requirements
described in paragraphs (a) through (i)
of this section. A QSTP is a program
established and maintained by a State or
an agency or instrumentality of a State
under which a person—
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(1) May purchase tuition credits or
certificates on behalf of a designated
beneficiary that entitle the beneficiary to
the waiver or payment of qualified
higher education expenses of the
beneficiary; or

(2) May make contributions to an
account that is established for the
purpose of meeting the qualified higher
education expenses of the designated
beneficiary of the account.

(b) Established and maintained by a
State or agency or instrumentality of a
State—(1} Established. A program is
established by a State or an agency or
instrumentality of a State if the program
is initiated by State statute or regulation,
or by an act of a State official or agency
with the authority to act on behalf of the
State.

(2) Maintained. A program is
maintained by a State or an agency or
instrumentality of a State if—

(i) The State or agency or
instrumentality sets all of the terms and
conditions of the program, including but
not limited to who may contribute to the
program, who may be a designated
beneficiary of the program, what
benefits the program may provide, when
penalties will apply to refunds and what
those penalties will be; and

(i) The State or agency or
instrumentality is actively involved on
an ongoing basis in the administration
of the program, including supervising
all decisions relating to the investment
of assets contributed to the program.

(3) Actively involved. Factors that are
relevant in determining whether a State,
agency or instrumentality is actively

“involved include, but are not limited to:

whether the State provides services or
benefits (such as tax, student aid or
other financial benefits) to account
owners or designated beneficiaries that
are not provided to persons who are not

program assets directly or for the benefit
of the account owners or designated
beneficiaries. If the State or an agency
or instrumentality thereof exercises the
same authority over the funds invested
in the program as it does over the
investments in or pool of funds of a
State employees’ defined benefit
pension plan, then the State or agency
ot instrumentality will be considered
actively involved on an ongoing basis in
the administration of the program.

(c) Permissible uses of contributions.
Contributions to a QSTP can be placed
into either a prepaid educational
arrangement or coniract described in
section 529(b)(1}{A){i) or an educaticnal
savings account described in section
529(b} (1} (A)}(ii}, or both, but cannot be
placed into any other type of account.

(1} A prepaid educaticnal services
arrangement or contract is an account
through which tuition credits or
certificates or other rights are acquired
that entitle the designated beneficiary of
the account to the waiver or payment of
qualified higher education expenses.

(2) An educational savings account is
an account that is established
exclusively for the purpose of meeting
the qualified higher education expenses
of a designated beneficiary.

(d) Cash contributions. A program
shall not be treated as a Q5TP unless it
provides that contributions may be
made only in cash and not in property.
A QSTP may accept payment, however,
in cash, or by check, money order,
credit card, or similar methods.

(e) Penalties on refunds—(1) General
rule. A program shall not be treated as
a QSTP unless it imposes a more than
de minimis penalty on the earnings
portion of any distribution from the
program that is not—

(i) Used exclusively for qualified
higher education expenses of the

the penalty offsets the federal income
tax benefit from having deferred income
tax liability on the earnings portion of
any distribution.

ii) Safe harbor. A penalty imposed on
the earnings portion of a distribution is
more than de minirmis if it is equal to
or greater than 10 percent of the
earnings.

{3) Separate distributions. For
purposes of applying the penalty, any
single distribution described in
paragraph (e}(1) of this section will be
treated as a separate distribution and
not part of a single aggregated annual
distribution by the program,
notwithstanding the rules under
§1.529-3 and §1.529-4.

{4) Procedures for verifying use of
distributions and imposing and
collecting penalties—(i} In general. To
be treated as imposing a more than de
minimis penalty as required in
paragraph (e)(1) of this section, a
program must implement practices and
procedures to identify whether a
distribution is subject to a penalty and
collect any penalty that is due.

{(ii) Safe harbor. A program that falls
within the safe harbor described in
paragraphs (e}{4}(ii) (A) through (F) of
this section will be treated as
implementing practices and procedures
to identify whether a more than de
minimis penalty must be imposed as
required in paragraph (e)(1) of this
section.

(A) Distributions treated as payments
of qualified higher education expenses.
The program treats distributions as
being used to pay for qualified higher
education expenses only if—

(I) The distribution is made directly
to an eligible educational institution;

{2) The distribution is made in the
form of a check payable to both the
designated beneficiary and the eligible

accounf owners or designated
beneficiaries; whether the State or
agency or instrumentality establishes
detailed operating rules for
administering the program; whether
officials of the State or agency or
instrumentality play a substantial role
in the operation of the program,
including selecting, supervising,
monitoring, auditing, and terminating
any private contractors that provide
services under the program; whether the
State or agency or instrumentality holds
the private contractors that provide
services under the program to the same
standards and requirements that apply
when private contractors handle funds
that belong to the State or provide
services to the State; whether the State
provides funding for the program; and,
whether the State or agency or
instrumentality acts as trustee or holds

designated beneficiary;

(ii) Made on account of the death or
disability of the designated beneficiary;

(iii) Made on account of the receipt of
a scholarship {or allowance or payment
described in section 135(d}(1) (B) or (C))
by the designated beneficiary to the
extent the amount of the distribution
does not exceed the amount of the
scholarship, allowance, or payment; or

(iv) A rollover distribution.

{2) More than de minimis penalty—(i)
in general. A penalty is more than de
minirnis if it is consistent with a
program intended to assist individuals
in saving exclusively for qualified
higher education expenses. Except as
provided in paragraph {e)(2)(ii) of this
section, whether any particular penalty
is mare than de minimis depends on the
facts and circumstances of the particular
program, including the extent to which

educational institution;

(3} The distribution is made after the
designated beneficiary submits
substantiation to show that the
distribution is a reimbursement for
qualified higher education expenses that
the designated beneficiary has already
paid and the program has a process for
reviewing the validity of the
substantiation prior to the distribution;
or -

{4) The designated beneficiary

certifies prior to the distribution that the
distribution will be expended for his or
her qualified higher education expenses
within a reascnable time after the
distribution; the program requires the
designated beneficiary to provide
substantiation of payment of qualified
higher education expenses within 30
days after making the distribution and
has a process for reviewing the
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substantiation; and the program retains
an account balance that is large encugh
to collect any penalty owed on the
distribution if valid substantiation is not
produced.

(B) Treatment of all other
distributions. The program collects a
penalty on all distributions not treated
as made to pay qualified higher
education expenses except where—

(1) Prior to the distribution the
program receives written third party
confirmation that the designated
beneficiary has died or become disabled
or has received a scholarship (or
allowance or payment described in
section 135(d)(1) {B) or {C)) in an

-amount equal to the distribution; or

{Z) Prior to the distribution the
program receives a certification from the
‘account owner that the distribution is
being made because the designated
beneficiary has died or becorne disabled
or has received a scholarship (or
allowance or payment described in
section 135(d)(1) (B) or (C)) received by
the designated beneficiary (and the
distribution s equal to the amount of
the scholarship, allowance, or payment)
and the program withholds and reserves
a portion of the distribution as a
penalty. Any penalty withheld by the
program may be refunded after the
program receives third party
confirmation that the designated
beneficiary has died or become disabled
or has received a scholarship or
allowance (or payment described in
section 135(d)(1) (B) or {C)).

{C) Refunds of penalties. The program
will refund a penalty collected on a
distriburion only after the designated
beneficiary substantiates that he or she
had qualified higher education expenses
greater than or equal to the distribution,
and the program has reviewed the
substantiation.

accounting requires that contributions
for the benefit of a designated
beneficiary and any earnings
attributable thereto must be allocated to
the appropriate account. If a program
does not ordinarily provide each
account owner an annual account
statement showing the total account
balance, the investment in the account,
earnings, and distributions from the
account, the program must give this
information to the account owner or
designated beneficiary upon request. In
the case of a prepaid educational
arrangement or contract described in
section 52Hb} (1} (A) (i) the total account
balance may be shown as credits or
units of benefits instead of fair market
value.

(@) No investment direction. A
prograrn shall not be treated as a QSTP
unless it provides that any account
owner in, or contributor to, or
designated beneficiary under, such
program may not directly or indirectly
direct the investment of any
coniribution to the program or directly
or indirectly direct the investment of
any earnings attributable to
contributions. A program does not
violate this requiremnent if a person who
establishes an account with the program
is permitted to select among different
investment strategies designed
exclusively by the program, only at the
time the initial contribution is made
establishing the account. A program will
not violate the requirement of this
paragraph (g) if it permits a person who
establishes an account to select between
a prepaid educational services account
and an educational savings account. A
program also will not violate the
requirement of this paragraph (g) merely
because it permits its board members,
its employees, or the board members or
employees of a contractor it hires to

necessary to provide for the qualified
higher education expenses of the
designated beneficiary. :

(2) Safe harbor. A program satisfie
this requirement if it will bar any
additional contributions to an account
as soon as the account reaches a
specified account balance limit
applicable to all accounts of designated
beneficiaries with the same expected
year of enrollment. The total
contributions may not exceed the
amount determined by actuarial
estimates that is necessary to pay
tuition, required fees, and room and
board expenses of the designated
beneficiary for five years of
undergraduate enrollment at the highest
cost institution allowed by the program.

§1.529-3 Income tax treatment of
distributees. )

(a) Taxation of distributions—(1) In
general. Any distribution, other than a
rollover distribution, from a QSTP
account must be included in the gross
income of the distributee to the extent
of the earnings portion of the
distribution and to the extent not
excluded from gross income under any
other provision of chapter 1 of the
Internal Revenue Code. If any amount of
a distribution is forfeited under a QSTP
as required by § 1.529-2(¢}, this amount
is neither included in the gross income
of the distributee nor deductible by the
distributee,

{2) Rollover distributions. No part of a
rollover distribution is included in the
income of the distributee. Following the
rollover distribution, that portion of the
rollover amount that constituted
investment in the account, defined in
§1.529-1(c), of the account from which
the distribution was made is added to
the investment in the account of the
account that received the distribution.

(D) Documentation of amounts
refunded and not used for qualified
higher education expenses. The program
requires the distributee, defined in
§1.529-1(c), to provide a signed
statement identifying the amount of any
refunds received from eligible
educational institutions at the end of
each year in which distributions for

-qualified higher education expenses
were made and of the next year.

(E) Procedures to collect penalty. The
program collects required penalties by
retaining a sufficient balance in the
account to pay the amount of penalty,
withholding an amount equal to the
penalty from a distribution, or collecting
the penalty on a State income tax return.

() Separate accounting. A program
shall not be treated as a QSTP unless it
provides separate accounting for each
designated beneficiary. Separate

perform administrative services to
purchase tuition credits or certificates or
make contributions as described in
paragraph (¢} of this section.

(h) No pledging of interest as security.
A program shall not be treated as a
QSTP unless the terms of the program
or a state statute or regulation that
governs the program prohibit any
interest in the program or any portion
thereof from being used as security for
a loan. This restriction includes, but is
not lirnited to, a prohibition on the use
of any interest in the program as
security for a loan used to purchase
such interest in the program.

(i) Prohibition on excess
contributions—(1} In general. A program
shall not be treated as a QSTP unless it
provides adequate safeguards to prevent
contributions for the benefit of a
designated beneficiary in excess of those

That portion of the rollover amount that
constituted earnings of the account that
made the distribution is added to the
earnings of the account that received the
distribution.

{b) Computing taxable earnings—(1)
Amount of taxable earnings in a
distribution—(i) Educational savings
accourit. In the case of an educational
savings account, the earnings portion of
a distribution is equal to the product of
the amount of the distribution and the
earnings ratio, defined in § 1.529-1(c).
The return of investment portion of the
distribution is equal to the amount of
the distribution minus the earnings
portion of the distribution.

(ii) Prepaid educational services
account. In the case of a prepaid
educational services account, the
earnings portion of a distribution is
equal to the value of the credits, hours,
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or other units of education distributed at
the time of distribution minus the return
of investment portion of the .
distribution. The value of the credits,
hours, or other units of education may
be based on the tuition waived or the
cash distributed. The return of
investment porticn of the distribution is
determined by dividing the investment
in the account at the end of the year in
which the distribution is made by the
number of credits, hours, or other units
of education in the account at the end
of the calendar year (including all
credits, hours, or other units of
education distributed during the
calendar year), and multiplying that
amount by the number of credits, hours,
or other units of education distributed
during the current calendar year.

{2) Adjustment for programs that
treated distributions and earnings in a
different manner for years beginning
before January 1, 1999. For calendar
years beginning after December 31,
1998, a QSTP must treat taxpayers as
recovering investment in the account
and earnings ratably with each
distribution. Prior to January 1, 1999, a

program may have treated distributions
in a different manner and reported them
to taxpayers accordingly. In order to
adjust to the method described in this
section, if distributions were treated as
coming first from the investment in the
account, the QSTP must adjust the
investment in the account by
subtracting the amount of the
investment in the account previously
treated as distributed. If distributions
were treated as coming first from
earnings, the QSTP must adjust the
earnings portion of the account by
subtracting the amount of earnings
previously treated as distributed. After
the adjustment is made, the investment
in the account is recovered ratably in
accordance with this section. If no
previous distribution was made but
earnings were treated as taxable to the
taxpayer in the year they were allocated
to the account, the earnings treated as
already taxable are treated as additional
contributions and added to the
investment in the account.

(3) Examples. The application of this
paragraph (b) is illustrated by the
following examples. The rounding

convention used {rounding to three
decirnal places) in these examples is for
purposes of illustration only. A QSTP
may use another rounding convention
as long as it consistently applies the
convention. The examples are as
follows:

Example 1. (i) In 1998, an individual, A,
opens a prepaid educational services account
with a QSTP on behalf of a designated
beneficiary. Through the account A
purchases units of education equivalent to
eight semesters of tuition for full-time
attendance at a public four-year university
covered by the QSTP. A coniributes $16,000
that includes payment of processing fees to
the QSTP. In 2011 the designated beneficiary
enrolls at a public four-year university. The
QSTP makes distributions on behalf of the
designated beneficiary to the university in
Aupgust for the fall semester and in December
for the spring semester. Tuition for full-time
altendance at the university is $7,500 per
academic vear in 2011 and 2012, $7,875 for
the academic year in 2013, and $8,200 for the
academic year in 2014. The only expense
covered by the QSTP distribution is tuition
for four academic years. The calculations are
as follows:

(ii) In each year the designated benefictary
includes in his or her gross income the
earnings portion of the distribution for
tuition.

Example 2. (i) In 1998, an individual, B,
opens a college savings account with a QSTP
on behalf of a designaied beneficiary. B
contributes $18,000 1o the account that

2011
Investment in the account as of 1273172011 ..o e e e ane = $16,000
Units in account ........ ST = 8
Per unit investment ......... = $£2,000
Units distributed in 2011 .. = 2
Investment portion of distribution in 2011 ($2,000 per unit x 2 units) = $4,000
Current value of two units distributed in 2011 ................. = £7.500
Earnings portion of distribution in 2011 ($7,500-$4,000) .. = $3.500
2012
Investment in the account as of 12/31/2012 ($16 000-%4, 000) ............. = $12,000
Units in account . R e T = 6
Per unit mvestment TSR = $2,000
TSV C R AT oo R10= s 0 o N4 0. - O T RSOOSR O PPN = 2
Investnent portion of distribution in 2012 ($2,000 per unit X 2 units) . = $4,000
Current value of two units distributed in 2012 . [ = $7,500
Earnings portion of distribution in 2012 ($7, 500—$4 000) = $3,500
2013 .
Investrnent in the account as of 12/31/2013 ($12,000-$4000) ..o e e e e e et et e e = $8,000
Units in account ..........o-.oovvee. = 4
Per unit investrnent ..........oeee v e = 52,000
Units distributed in 2013 ... . = 2
Investment portion of distribution in 2013 ($2 OOO per umt x 2 umts) . = $4,000
Current value of two units distributed in 2013 . s - = $7.875
Earnings portion of distribution in 2013 {$7,875~ 000] SR OO U SO PSR P PP PPR PP $3.875
2014
Investment in the account as of 12/31/2014 {$8 000- $4000) P $4,000
Units in account . FESOTTTTR = 2
Per unit mvestment O PURP PN = $2,000
Units distributed in 2014 . v = 2
Invesiment portion of dlstnbuuun in 2014 ($4 000 per umt x 2 umts] . = $4,000
Current value of two units distributed in 2014 . . eeeenenn = $8,200
Earnings portion of distribution in 2014 ($8, 200-$2 000) = $4,200
12/31/2014 (after distributions)
Investment in the account as of 12/31/2014 ($4,000-34000) ......ooomiieiiiiieiee e e e, = 0

includes payment of processing fees Lo the
QSTP. On December 31, 2011, the total
balance in the account for the benefit of the
designated beneficiary is $30,000 {including
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distributions made during the year 2011}. In
2031 the designated beneficiary enrolls at a
four-year university. The QSTP makes
distributions on behalf of the designated
beneficiary to the university in August for the
fall semester and in December for the spring

Investrnent in the account .

Total account balance as of 12/3]/2011
Earnings as of 12/31/2011
Distributions in 2011
Earnings ratio for 2011 ($12,000-%30,000) .,

Earnings portion of distributions in 2011 {$7 500%. 4)
Return of investment portion of distributions in 2011 (§7.500 — 83,000} ...ccoooii it

Investment in the account as of 12/31/2012 {$18,000— $4,500)
Total account balance as of 12/31/12 [($30 000—$7,500)x105%] ..

Earnings as of 12/31/2012 .
Distributions in 2012
Earnings ratio for 2012 ($10,125+323,625)

Earnings portion of distributions in 2012 ($7,500x.429) U,
Return of investment portion of distributions in 2012 ($7,500—$3,217.50) oot

Investment in the account as of 12/31/2013 {$13,500 —$4,282.50) . .eecirieeiiiieeeee e
Total account balance as of 12/31/13 [($23,625—$7,5000x135%)] .....

Earnings as of 12/31/2013
Distributions in 2013 .
Earnings ratio for 2013 {$7 713 75+$16,931.25)

Earnings portion of distributions in 2013 ($7,875x%. 456)
Return of investment portion of distributions in 2013 ($7,875—$3, 591)

Investment in the account as of 12/31/2014 ($9,217.50—54,284) .................. .
Total account balance as of 12/31/14 [($16,931.25—$7,875)x105%)]

Earnings as of 12/31/2014 ... "
Distributions in 2014 lor qualified higher education expenses (QHEE) ... ..
Distributions in 2014 not for qualified higher education expenses (Non-QHEE) . ..

Total distributions .

Earnings portion of QHEE distribution in 2014 [($8 200+$9 509. 06)x$4 575. 56]
Return of investrment portion of QHEE distribution in 2014 .
Earnings portion of Non-QHEE distribution subject to penalty [($1 309. 06—$9 500, 06)x$4 575, 56)1

semester. Tuition for full-time attendance at
the university is $7,500 per academic year in
2011 and 2012, $7,875 for the academic year
in 2013, and $8,200 for the academic year in
2014. The only expense covered by the QSTP
distributions is tuition for four academic

2011

2012

2013

2014

Return of investment portion of non-QHEE distribution in 2014 .

(i) In years 2011 through 2013 the
designated beneficiary includes in gross
income the earnings portion of the
distributions for tuition. In year 2014 the
designated beneficiary includes in gross

(2) Scholarship program.
Notwithstanding paragraph (¢)(1) of this
section, the requirement that the new
beneficiary be a member of the farnily of
the transferor beneficiary shall not

income the earnings portion of the
distribution for tuition, $3,945.68, plus the
earnings portion of the distribution that was
not used for tuition after reduction for the
penalty, i.e. $535.41 ($629.89 minus a 15%
penalty of $94.48).

(c) Change in designated
beneficiaries—(1) General rule. A
change in the designated beneficiary of
a QSTP account is not treated as a
distribution if the new designated
benefictary is a member of the family of
the transferor designated beneficiary.
However, any change of designated
beneficiary not described in the
preceding sentence is treated as a
distribution to the account owner,
provided the account owner has the
authority to change the designated
beneficiary. For rules related o a change
in the designated beneficiary pursuant
to a rollover distribution see §§ 1.529-
1{c) and 1.529-3(a)(2).

~~apply to a change in designated

beneficiary of an interest in a QSTP
account purchased by a State or local
government or an organization
described in section 501(c){3} as part of
a scholarship program.

{d) Aggregation of accounts, If an
individual is a designated beneficiary of
more than one account under a QSTP,
the QSTP shall treat all contributions
and earnings as allocable to a single
account for purposes of calculating the
earnings portien of any distribution
from that QSTP. For purposes of
determining the effect of the
distribution on each account, the
earnings portion and return of
investrment in the account portion of the
distributicn shall be allocated pro rata
among the accounts based on total
account value as of the close of the
current calendar year.

years. On the last day of the calendar year the
account is allocated earnings of 5% on the
total account balance on that day. Under the
terms of the QSTP, a penalty of 15% is
applied {o the earnings not used to pay
tuition. The calculations are as follows:

$18,000
$30,000
$12,000
$7.500
40%
$3.000
$4,500

$13,500
$23.625
$10,125
$7,500
42.9%
$3,217.50
$4,282.50

1 | | | R R T

$9,217.50
$16,931.25
$7,713.75
$7,875
45.6%
$3,591
$4,284

T

$4,933.50
$9,509.06
$4,575.56
$8.200
$1,309.06
$9,509.06
§3,945.68
54,254.32
$629.89
$679.17

§1.5294 Time, form, and manner of
reporting distributions from QSTPs and
backup withhelding.

(a) Taxable distributions. The portion
of any distribution made during the

’cahﬂmyeaby d QS—TPﬂIat IEpl'ESEthS T

earnings shall be reported by the payor
as described in this section.

{(b) Requirement to file return—(1)
Form of return. A payor must file a
return required by this section on Form
1099-G. A payor may use forms
containing provisions similar to Form
1099-G if it complies with applicable
revenue procedures relating to
substitute Forms 1099. A payor must
file a separate return for each distributee
who receives a taxable distribution.

(2} Pavor. For purposes of this section,
the terim “payor’” means the officer or
employee having control of the program,
or their designee.

(3) Information included on return. A
payor must include on Form 1099-G—

(i) The name, address, and taxpayer
identifying number (TIN) (as defined in
section 7701 (a){41)) of the payor;
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(ii) The name, address, and TIN of the
distributee;

{iii) The amount of earnings
distributed to the distributee in the
calendar year; and

(iv) Any other information required
by Form 1099-G or its instructions.

(4) Time and place for filing return. A
payor must file any return required by
this paragraph (b) on or before February
28 of the year following the calendar
year in which the distribution is made.
A payor must file the return with the
IRS office designated in the instructions
for Form 1099-G.

{5) Returns reguired on magnetic
media. If a payor is required to file at
least 250 returns during the calendar
year, the returns must be filed on
magnetic media. If a payor is required
to file fewer than 250 returns, the
prescribed paper form may be used.

(4) Extension of time to furnish
statement. For good cause, the
Commissioner may grant an extension
of time to furnish statements to
distributees of taxable earnings under
section 529. The application for
extension of time must be submitted in
the manner prescribed by the
Commissioner.

(d) Backup withhoiding. Distributions
frem a QSTP are not subject to backup
withholding.

(e) Effective date. The reporting
requirements set forth in this section
apply to distributions made after
December 31, 1998.

§1.529-5 Estate, gift, and generation-
skipping transfer tax rules relating to
qualified State tuition programs.

(a) Gift and generation-skipping
transfer tax treatment of contributions

{6) Extension of time to file return, For after August 20, 1996, and before

good cause, the Commissioner may
grant an extension of time in which to
file Form 1099-G for reporting taxable
earnings under section 529. The
application for extension of time must
be submitted in the manner prescribed
by the Commissioner.

(c) Requirement to furnish staterment
to the distributee—(1) In general. A
payor that must file a return under
paragraph (b) of this section must
furnish a statement to the distributee.
The requirement to furnish a statement
to the distributee will be satisfied if the
payor provides the distributee with a
copy of the Form 1099-G (or a
substitute statement that complies with
applicable revenue procedures)

August 6, 1997. A contribution on
behalf of a designated beneficiary to a
QSTP (or to a program that meets the
transitional rule requirements under
§1.529-6(h)) after August 20, 1996, and
before August 6, 1997, is not treated as

a taxable gift. The subsequent waiver of
qualified higher education expenses of a
designated beneficiary by an
educational institution (or the
subsequent payrment of higher education
expenses of a designated beneficiary to
an educational institution) under a
QSTP is treated as a qualified transfer
under section 2503(e} and is not treated
as a transfer of property by gift for
purposes of section 2501, As such, the
contribution is not subject to the

containing all the information filed with generation-skipping transfer tax

the Internal Revenue Service and all the
legends required by paragraph (c)(2) of

" this section by the time required by
paragraph (¢}(3) of this section.

staternent. A payor must include on the
staternent that it must furnish to the
distributee—

(i} The information required under
paragraph {b}(3) of this section;

(ii) The telephone nummber of a person
to contact about questions pertaining to
the statement; and

(iii) A legend as required on the
official Internal Revenue Service Form
1099-G.

(3) Time for furnishing staternent. A
payor must furnish the statement
required by paragraph {c)(1) of this
section to the distributee on cr before
January 31 of the year following the
calendar year in which the distribution
was made. The statement will be
considered furnished to the distributee
if it is mailed to the distributee’s last
known address. :

imposed by section 2601.

(b) Gift and generation-skipping
transfer tax treatment of contributions
after August 5, 1997—(1) In general. A

heneficiary to a QSTP (or o a program

" that meets the transitional rule
requirements under § 1.529--6(b)) after
August 5, 1997, is a completed gift of a
present interest in property under
section 2503(b} from the person making
the contribution to the designated
beneficiary. As such, the contribution is
eligible for the annual gift tax exclusion
provided under section 2503(b}. The
portion of a contribution excludible
from taxable gifts under section 2503(b}
also satisfies the requirements of section
2642(c}(2) and, therefore, is also
excludible for purposes of the
generation-skipping transfer tax
imposed under section 2601. A
contribution to a QSTP after August 5,
1997, is not treated as a qualified
transfer within the meaning of sectiocn
2503{e).

@y Inforprationincludedon-—— 7”1:Urrtrib1:rtimﬂjrrbehﬂﬁﬁd’ﬁ@ﬁ&d‘asmmg'mexcmdjm&mmmjn; -

(2} Contributions that exceed the
annual exclusion amount. (i) Under
section 529(c)(2)(B) a donor may elect to
take certain contributions to a QSTP
into account ratably over a five year
period in determining the amount of
gifts made during the calendar year. The
provision is applicable only with
respect to contributions not in excess of
five times the section 2503(b) exclusion
amournt available in the calendar year of
the contribution. Any excess may not be
taken into account ratably and is treated
as a taxable gift in the calendar year of
the contribution.

(ii) The election under section
529(c) (2)(B) may be made by a denor
and his or her spouse with respect to a
gift considered to be made one-half by
each spouse under section 2513.

(iii) The election is made on Form
709, Federal Gift Tax Return, for the
calendar year in which the contributicn
is made.

(iv) If in any year after the first year
of the five year period described in
section 52Hc)(2)(B), the amount
excludible under section 2503(b) is
increased as provided in section
2503(b)(2), the donor may make an
additional coniribution in any one or
more of the four remaining years up to
the difference between the exclusion
amournt as increased and the original
exclusion amount for the year or years
in which the original contribution was
made.

(v) Example. The application of this
paragraph (b)(2) is illustrated by the
following example:

Example. In Year 1, when the annual
exclusion under section 2503(b) is $10,000,
P makes a contribution of $60,000 to a QSTP
for the benefit of P’s child, C. P elects under
section 529(c}(2)(B) to account for the gift
ratably over a five year period beginning with
the calendar year of contribution. P is treated

each of Years 1 through 5 and a taxable gift
of $10,000 in Year 1. In Year 3, when the
annual exclusion is increased to $12,000, P
makes an additional contribution for the
benefit of C in the amount of $8,000. P is
treated as making an excludible gift of $2,000
under section 2503(b); the remaining $6,000
is a taxable gift in Year 3.

(3) Change of designated beneficiary
or rollover. (i} A transfer which occurs
by reason of a change in the designated
beneficiary, or a rollover of credits or
account balances from the account of
one beneficiary to the account of
another beneficiary, is not a taxable gift
and is not subject to the generation-
skipping transfer tax if the new
beneficiary is a member of the family of
the old beneficiary, as defined in
§1.529-1(c), and is assigned to the same
generation as the old beneficiary, as
defined in section 2651.
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(i) A transfer which occurs by reason
of a change in the designated
beneficiary, or a rollover of credits or
account balances from the account of
one beneficiary to the account of
another beneficiary, will be treated as a
taxable gift by the old beneficiary to the
new beneficiary if the new beneficlary
is assigned to a lower generation than
the old beneficiary, as defined in section
2651, regardless of whether the new
beneficiary is a member of the family of
the old beneficiary. The transfer will be
subject to the generation-skipping
transfer tax if the new beneficiary is
assigned to a generation which is two or
more levels lower than the generation
assignment of the old beneficiary. The
five year averaging rule described in
paragraph (b}{2) of this section may be
applied to the transfer.

(iti) Example. The application of this
paragraph (b) (3) is illustrated by the
following example:

Example. In Year 1, P makes a contribution
1o a QSTP on behalf of P's child, C. In Year
4, P directs that a distribution from the
account for the benefit of C be made ta an
account for the benefit of P's grandchild, G.
The rollover distribution is treated as a
taxable gift by C to G, because, under section
2651, G is assigned to a generation below the

- generation assignment of C.

(c) Estate tax treatment for estates of
decedents dying after August 20, 1996,
and before June 9, 1997. The gross estate
of a decedent dying after August 20,
1996, and before June 9, 1997, includes

- the value of any interest in any QSTP
which is attributable to contributions
made by the decedent to such program
on behalf of a designated beneficiary.

(d) Estate tax treatment for estates of
decedents dying after June 8, 1997—(1)
In general. Except as provided in
paragraph (d) (2} of this section, the

__gross estate of a decedent dying after
June 8, 1997, does not include the value
of any interest in a QSTP which is
attributable to contributions made by
the decedent to such program on behalf
of any designated beneficiary.

(2} Excess contributions. In the case of
a decedent who made the election under
section 529(c}(2)(B) and paragraph
{(b) (3} (i} of this section who dies before
the close of the five year period, that
portion of the contribution allocable to
calendar years beginning after the date
of death of the decedent is includible in
the decedent’s gross estate.

(3) Designated beneficiary decedents.
The gross estate of a designated
beneficiary of a QSTP includes the
value of any interest in the QSTP.

§1.5296 Transition rules. -
(a) Effective date. Section 529 is
effective for taxable years ending after

August 20, 1996, and applies to all
contracts entered into or accounts
opened on August 20, 1996, or later.

(b) Programs maintained on August
20, 1996. Transition relief is available to
a program maintained by a State under
which persons could purchase tuition
credits, certification or similar rights on
behalf of, or make contributions for
educational expenses of, a designated
beneficiary if the program was in
existence on August 20, 1996. Such
program must meet the requirements of
a QSTP before the later of August 20,
1997, or the first day of the first
calendar quarter after the close of the
first regular session of the State
legislature that begins after August 20,
1996. If a State has a two-year legislative
session, each year of such session shall
be deemed to be a separate regular
session of the State legislature. The
program, as in effect on August 20,
1996, shall be treated as a QSTP with
respect to contributions {and earnings
allocable thereto) pursuant to contracts
entered into under the program. This
relief is available for contributions {and
earnings allocable thereto} made before,
and the contracts entered into before,
the first date on which the program
becomes a QSTP. The provisions of the
program, as in effect on August 20,
1996, shall apply in lieu of section
529(b) with respect to such
contributions and earnings. A program
shall be treated as meeting the transition
rule if it conforms to the requirements
of section 529, §§ 1.529-1 through
1.528-5 and this section by the date this
decument is published as final
regulations in the Federal Register.

(c) Retroactive effect. No income tax
liability will be asserted against a QSTP
for any period before the program meets
the requirements of section 529,

(2} Interest in program pledged as
security for a loan. An interest in the
prograni, or a portion of an interest in
the program, may be used as security for
a loan if the contract giving rise to the
interest was entered into or account was
opened prior to August 20, 1996 and the
agreement permijtted such a pledge.

(3) Member of the family. In the case
of an account opened or a contract
entered into before August 20, 1896, the
rules regarding a change in beneficiary,
including the rollover rule in § 1.529—
3(a) and the gift tax rule in § 1.529—
5(b)(3), shall be applied by treating any
transferee beneficiary permitted under
the terms of the account or contract as
a member of the family of the transferor
beneficiary.

(4) Eligible educational institution. In
the case of an account apened or
contract entered into before August 20,
1996, an eligible educational institution
is an educational institution in which
the beneficiary may enroll under the
terms of the account or contract.
Michael P. Dolan,

Deputy Commissioner of Internal Revenue.
[FR Doc. 98-22465 Filed 8-21-98; §:45 am)
BILLING CODE 4830-—01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51, 52, 76, and 96

Availability of Documents for the
Rulemaking for Certain States in the
Ozone Transport Assessment Group
Region

AGENCY: Environmental Protection
Agency (EPA}.

ACTION: Notice of availability.

SUMMARY: This document announces the

55§ 1.529-1 through 1.529-5 and this

section if the program qualifies for the
transition relief described in paragraph
(b) of this section.

(d) Contracts entered into and
accounts opened before August 20,
1996—(1) In general. A QSTP may
continue to maintain agreements in
connection with contracts entered into
and accounts opened before August 20,
1996, without jeopardizing its tax
exermnpt status even if maintaining the
agreements is contrary to section 529(b)
provided that the QSTP operates in
accordance with the restrictions
contained in this paragraph (d).
However, distributions made by the
QSTP, regardless of the terms of any
agreement executed before August 20,
1996, are subject to tax according to the
rules of §1.529-3 and subject to the
reporting requirements of § 1.529-4.

availabilify of various cocuments that
relate to the notice of proposed
rulemaking and supplemental notice of
proposed rulemaking for the azone
transport rule. These documents have
been, or shortly will be, placed in the
docket for this rule, or have been made
available on the EPA website.

DATES: Documents were placed in the
docket on or about August 10, 1998.
ADDRESSES: Some of the docurnents
have been placed in the docket for the
ozone transpart rule, Docket No, A-96-
56, at the Air and Radiation Docket and
Information Center (6102), US
Environmental Protection Agency, 401
M Street SW, Room M-1500,
Washington, DC 20460, telephone {202)
260-7548, and are available for viewing
between 8:00 a.m. and 4:00 p.m.,
Monday through Friday, excluding legal
holidays. A reasonable fee may be



